








CASES 
ARGUED AND DETERMINED 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT CASSVILLE, 


APRIL TERM, 1852. 


Present—JOSEPH H. LUMPKIN, ) 


HIRAM WARNER. * ¢ Judges. 





No. 38.—Wiiam Dovenerry, plaintiff in error, ws. Marsx 
& Breers, defendants in error. 


[1.] All levies of chattels, real and personal, of the defendants, must be sat- 
isfactorily accounted for, before an execution will be allowed to interfere 
with property, bought of the debtor by a third person, and in his possession. 


[2.] It is not competent fora Justice’s Court to re-open afi fa. which has 
been entered satisfied by the sale of land, on the ground that the entry 
was a nullity, no title to the property having passed to the purchaser; 
jurisdiction was the subject-matter, being restricted exclusively, by 
the Constitution of the State to the Superior Courts. 

[8.] If facts are allowed to be proven to affect a purchaser with notice, it is 
admissible for him to inquire into all the circumstances which would shew 
that notwithstanding he bought with notice, still, he has a superior 
equity to his adversary. 

[4.] Fi. fas. having been entered satisfied, both by the return of the levying 
officer and the plaintiffs, and the credits thus endorsed, being subsequent- 
ly vacated by the Court: Held, that lands sold by the execution debtor, 
to a bona fide purchaser, after the entry of payment and before the vaca- 
tion, could not be affected by the judgment. 





* Nore.—Judge Nisger was prevented, by severe indisposition, from attend- 
ing at this Term.—ReportEr. 
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Dougherty vs. Marsh & Breers. 


Claim, in Walker Superior Court. Tried before Judge Jno. 
H. Lumpxtn, October ‘Term, 1851. 











For the facts of this case, see the decision of the Court. 
Doveuerry, for plaintiff in error. 


Axin, for defendant in error. 


By the Court.—Lumrxin, J. delivering the opinion. 


This is a writ of error to a claim case, tried in Walker Su- 
perior Court, October Term, 185i. It seems that sundry fi. 
Jas. issuing from a Justice’s Court, at the instance of Marsh & 
Breers, against John Mahan, and James Russell, security, were 
levied on lot of land, No. 213, in the 12th district and 4th sec- 
tion of what was originally Cherokee, but now Walker County, 
which was claimed by William Dougherty. On the trial, the 
plaintiffs tendered in evidence, the original executions, with the 
entries, the reading of which to the Jury, was objected to, on 
the ground that they are satisfied in full. There had been di- 
vers levies of real and personal property made under these (fi. 
fas. A tract oflandhad been sold for enough to discharge 
them in full, principal, interest and costs ; and a receipt to that 
effect had been indorsed by William R. Breers, one of the 
plaintiffs. Personal effects, too, had been seized at different 
times. 

To rebut the entry of satisfaction by the officer and the party, 
the plaintiffs relied on an order passed by the Magistrates of 
the 71st district G. M. to which the executions were, by law, 
returnable, to the effect that the credit by one of the plaintiffs 
was a nullity, no actual payment having been made ; and it was 
therefore ordered, that the fi. fas. be re-opened and proceed 
against the defendants, as though no such entry had been made. 
All the other levies were accounted for except one, by proving 
that they had been dismissed by the attorney of the plaintiffs, 
on the ground that the Constable not having given bond and 
security, and taken the oath of office, as prescribed by law, 
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was not authorized to make the levy. The levy by James Ma- 
han, Constable, on John Mahan’s interest in lot No. 217 of the 
12th district and 4th section—consisting of three years’ lease of 
the premises, together with the crops growing thereon—made 
the 21st day of August, 1843, was wholly undisposed of in 
any way. 

The Court overruled all the objections to the testimony, and 
directed it to be submitted to the Jury, which was done, and 
thereupon the claimant excepted. 

[1.] Holding, as we do, according to the universal practice 
of all the Courts throughout the State, that this last levy was 
sufficient to arrest the further progress of the fi. fas. until it was 
explained, our next inquiry is, was it competent for the Jus- 
tices to pass the judgment which they did, re-opening the exe- 
cutions, after they had been discharged, both by the Sheriff and 
the plaintiffs ? 

[2.] By looking into the record, it will be discovered that the 
money thus receipted for, was the proceeds of a tract of land, 
sold as the property of one of the defendants, and purchased 
by the plaintiffs, or one of them; and the order of the Court 
was based, upon the assumption, that there being no entry upon 
the executions at the time of sale, of no personal property, no 
title passed to the purchaser. But it is clear that this Court 
had no jurisdiction to act in the matter. It was a question of 
title to real estate, the adjudication of which, is restricted ex- 
clusively, by the Constitution of the State, to the Superior Courts. 
To that forum alone, then, the plaintiffs must be remitted for re- 
lief, if, indeed, they be entitled toany. With a full knowledge 
of the condition of the executions, they direct a sale to be made 
of the land under them, and they themselves become the pur- 
chasers. Even if the property had been bid off by a stranger, 
it would be extremely questionable whether he would be enti- 
tled to have his money refunded; especially after it had, as in 
the present case, passed into the pockets of the plaintiffs. 

[3.] ‘The plaintiffs were permitted by the Court, in despite of 
the objection of the claimant, to prove that James Russell, the 
defendant in the executions, had, through William Dougherty, the 








280 SUPREME COURT OF GEORGIA. 





Dougherty vs. Marsh & Breers. 





claimant, as his attorney, recovered the land which had been 
sold by the Sheriff, in an action of ejectment, on the ground 
that there was no entry of no personal property on the fi. fas. 
at the timeof the levy. The claimant then offered to shew, 
that Russell, at the date of the levy, had personal property, to 
wit : horses, cattle, hogs, &c. sufficient to pay the debt; that he 
pointed out the property and desired the officer to levy on it, 
which he was prevented from doing by the plaintiff’s attorney, 
who directed the fi. fas. to be levied on the land, which was 
done in the Town of LaFayette, without the officer’s going 
near the premises or having made any search for personal pro- 
perty. To all which, the plaintiffs, by the counsel, objected, 
and the evidence was ruled out; to which the claimant ex- 
cepted. 

To rebut the equity in favor of the claimant, as an innocent 
purchaser, the proceedings in the action of ejectment were suf- 
fered to be introduced in evidence, by which it was intended 
to charge him with notice that the executions were not in fact 
paid, although returned satisfied Without stopping to inquire how 
far the party to the execution, who bought this property, is 
entitled to the benefit of this equity, it would seem tbat it was 
competent to shew that he acted in fraud of the law and in bad 
faith, in forcing a sale of the defendant’s land, when he was in 
possession of personal property sufficient to satisfy the judg- 
ments. Would not the purchaser be permitted to ask the aid 
of Chancery to restrain the plaintiffs in fi. fa. from disturbing 
his bond until the personal property in the hands of the defend- 
ants was exhaustel? If so, then this testimony is admissible. 

[4.] Intermediate the time when the satisfaction was en- 
tered by the creditor and the vacation ordered by the Court, the 
claimant became the purchaser of the land, and he requested 
the Court to instruct the Jury, thatif he was a bona fide pur- 
chaser, that he would be protected, and that the order re-opening 
the fi. fas. would not relate back so as to override his convey- 
ance. This charge the Courtrefused to give; but on the con- 
trary, held that after the fi. fas. were re-opened, they found all 
the property which the defendants had held at the date of the 
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judgments, notwithstanding the same may have been transfer- 
red during the period when they were entered paid off, to a pur- 
chased fora valuable consideration and without notice. Is this 
the law? 

The principle involved in this question, has frequently come 
under review, upon applications by officers, Sheriffs and Con- 
stables, to amend their returns, and the uniform doctrine has 
been that the rights of third persons could not be prejudiced ; 
much less will the party himself be permitted to amend his own 
entry, so as to affect the interest of innocent purchasers. 

In Howard vs. Turner and Buck vs. Hardy, cited in Means vs. 
Osgood, (7 Greenl. Rep. 146,) the Supreme Court of Maine 
say: “In each of these cases we allowed such amendments 
to be made, but the litigation was between the original parties, 
and it clearly appeared that no conveyance had been made’ of 
the property, on which the amended return would operate ; and 
that no one would be affected by such amendment, except the 
parties. This, we think, “ continues the Court, “is the extent 
to which we can go. To permit a material change in the return, 
of a fact, whereby the rights of a bona fide purchaser, without 
notice, are to be wholly defeated, would be a laxity in practice, 
too unsafe to be permitte.” 

And so we say. Third persons refer tothe records, to ascertain 
the condition of a debtor, and find that allthe judgments against 
him are discharged, both by the return of the proper officer, 
as well as by the receipt of the creditor himself, filed with the pa- 
pers. The lien on the defendant’s property is extinguished ; and 
ignorant of any existing equities, he buys for a valuable considera- 
tion, what he believes to be, and what apparently is, a good title. 
It would be unreasonable, by any subsequent alteration of the 
state of the facts, that the title thus acquired in the interval should 
be prejudiced. This negligence, or whatever else you may call 
it, on the part of the plaintiffs or the officers, must not be allow- 
ed to be repaired at the expense of others. 

This point was directly made and decided, in Taylor vs. Ran- 
ney, 4 Hill’s N. York Rep. 617. A /fi. fa. having been returned 
satisfied, an entry was made on the docket, of the judgment, 
VoL x1 36 
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pursuant to the Statute of that State. The law here, requires 
it to be done on the execution docket; and the return was af- 
terwards vacated by the order of the Court. And it was held, 
that the land sold by the execution debtor, to a bona fide pur- 
chaser, after the entry on the docket and before vacation, could 
not be affected. _ 

“‘ The terre-tenants,” say the Court, “purchased at a time 
when the judgment had ceased to bea lien, and it would bea 
great hardship upon them to give such a retroactive effect to the 

’ amendment which the Sheriff was afterwards permitted to make 
in his return, as would overreach and defeat their title. It was 
the fault of the plaintiff, that the original return was wrong. 
They ought to bear the burden instead of casting it off upon 
bona fide purchasers. If the Sheriff was guilty of misconduct, 
the plaintiffs may have an action against him; and it is much 
more reasonable to confine them to that remedy, than it would 
be to allow them to visit the fault upon innocent third persons. 

A different decision, we are satisfied, would be productive of 
great mischief. And we do not finda case where an amend- 
ment of this sort, whether of the act of the officers, or of the 
party, or both, will be allowed to operate so as to defeat the 
rights of third persons. In every conflict between litigants, un- 
der such circumstances, the Courts have always restrained the 
tenant’s title, derived from the judgment debtor. 

Let the judgment be reversed. 





No. 39.—James W. Greens, plaintiff in error, vs. Tomas B. 
BarnweEty ef al. defendants in error. 


[1.] Where a draw had been given in, for Wesley Yarborough’s orphans, 
under the Land Lottery Act of this State, and a grant had issued to them 
in that capacity: Held, that it was competent to show by parol evidence, 

the identit, of the persons mentioned in the grant, and that they were ille- 
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gitimate, for the purpose of shewing that their illegitimate half-brother 
was their heir at law, under the Act of 1816. 


[2.] The question of identity is a question of fact, to be submitted to the 
Jury, and when there is any evidence of that fact, a non-suit will not be 
awarded. 


Ejectment, in Gordon Superior Court. Tried before Judge 
Irvin, March Term, 1852. 


The facts of this case are as follows: 

The plaintiff in error brought his action to recover a lot of 
land in possession of defendant. On the trial, plaintiff intro- 
duced a grant from the State to Wesley Yarborough’s orptaus, 
issued under the Lottery Acts of 1830 and 1831, covering the 
land in dispute. 

Witnesses were then introduced by plaintiff, who testified 
that a draw was given in under the Lottery Acts, for Wesley 
Yarborough’s orphans, who were the illegitimate children of 
Wesley Yarborough, iu the district set forth in the grant as the 
residence of the grantees; that the said children both died un- 
der age and without issue ; that the plaintift is a half-brother of 
the children known as Wesley Yarborough’s orphans, and is 
himself an illegitimate, and the only brother of said orphans. 

On hearing the plaintiff’s testimony, the Court, on motion and 
argument, awarded anon-suit, on the ground— 

1st. That sufficient proof had not been adduced of the iden- 
tity of the drawers of the lot. 

2d. That no proof was made, that there were no other persons 
in the district, known as Wesley Yarborough’s orphans. 

3d. That the grant being issued to orphans, could not convey 
title to illegitimates. 

To which decision of the Court, plaintiff in error excepted. 








McDona_p, for plaintiff in error. 


Unperwoop, for defendant. 
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By the Court.—Warner, J. delivering the opinion. 


[1.] This action was instituted in the Court below, to recover 
the possession of the tract of land in controversy, by James W. 
Greene, who is the lessor of the plaintiff, and who claims the 
land, as the heir at law of Wesley Yarborough’s orphans, who 
are the grantees from the State. On the trial of the cause, the 
plaintiff read in evidence the grant from the State, to Wesley 
Yarborough’s orphans, to the lot of land in controversy, and then 
offered the evidence of witnesses, whe testified that a draw was 
given in by their next friend, for Wesley Yarborough’s orphans, 
and that the persons known as Wesley Yarborough’s orphans, 
were illegitimate, and that the lessor of the plaintiff was also an 
illegitimate, and half-brother to the orphans of Wesley Yarbor- 
ough, who were both dead. 

[2.] The Court below non-suited the plaintiff, and the ques- 
tion is, did the plaintiff make out a prima facie case, which in 
Law, entitled him to recover the premises in dispute? The 
grantees took the land under the grant from the State, as purcha- 
sers, and were seized thereof, in that capacity, at the time of their 
death. It is true that, according to the Land Lottery Act, under 
which the land was drawn, illegitimates were not entitled to a 
draw, but orphans were entitled; in other words, the draw was 
Fraudulent, and had it been returned as a fraudulent draw, in the 
manner and within the time prescribed by the Land Lottery 
Act, would have been condemned as such, and the title thereto 
held under the grant, would have been forfeited to the State. 
But the time within which lots of land fraudulently drawn in the 
land lottery, were to have been returned as such, has long 
since expired by the limitation contained in the Land Lottery Act. 
The fraud in giving in for the draw, was a matter between the 
State and the drawers of the lot in question, and she has not 
thought proper to institute any proceedings to vacate the grant, 
within the time prescribed by the Act. ‘The grantees, under the 
name of Wesley Yarborough’s orphans, died, seized in law of the 
lot of land mentioned inthe record. Who were the persons that 
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drew the lot of land, by the name of Wesley Yarborough’s or- 
phans? The evidence was offered to identify the persons who 
drew the lot of land, not to contradict the grant, as has been con- 
tended, and in our judgment, was properly admitted for that 
purpose. 3 Starkie’s Ev. 1021, 1022. It has been insisted, 
that this case comes within the principle settled in the case of 
Sykes vs. McRory, 10 Georgia Rep. 465. Here, there was no 
mistake in issuing the grant; the grant issued to the persons for 
whom the draw was given in. In that case, the evidence offered 
was to show that the grant issued to Rachel McCrary, was in- 
tended for Rachel McRory, thereby substituting a different name 
for the grantee to that specified in the grant. By the Act of 
1816, illegitimates are authorized to inherit from each other. 
Cobb’s New Digest, 293. The evidence offered upon the trial, 
shewed that the persons who drew the lot of land in question, 
under the name of Wesley Yarborough’s orphans, were dlegit- 
imate; that they were dead; that the lessor of the plaintiff was 
their half-brother, and also an illegitimate, and according to the 
Act of 1816, is entitled to inherit from them. The plaintiff, in 
our judgment, made out a prima facie case, to entitle him to re- 
cover, which ought to have been submitted to the Jury. Wheth- 
er the evidence of the identity of the drawers, or of the plaintiff 
as their heir at law, was sufficient to authorize a recovery, was a 
question for the Jury, and not for the Court, to decide; there is 
undoubtedly some evidence of identity contained in this record, 
which ought to have been submitted to the Jury, for their con- 
sideration. 

Let the judgment of the Court below, awarding the non-suit, 
be reversed. 
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No. 40.—Gerorce W. Towns, Governor, &c. for the use of J. 
S. & L. Boneer, plaintiffs in error, vs. Wintiam Ketvett ef 
al. defendants in error. 


[1.] The bare circumstance that the name of a person who did not execute 
the bond, is inserted in the body of it as one of the obligors, and a seal 
is left for his name, is not, of itself, evidence to show that those who did 
sign and seal and deliver it, delivered it only as an eserow, upon condition 
that that person should also execute it. 

{2.] It is error in the Court to charge the law, upon an assumed state of 
facts, which have not been proven. 

[3.] Itis error in the Court to restrict the consideration of the Jury, in its 
charge, to a portion of the testimony only; and to instruct them that they 
must find for the plaintiff or the defendant, accordingly as they may find 
that to be. 

[4.] Will a Justice of the Inferior Court, who has certified by his official at- 
testation, that a Sheriff’s bond has been sealed and delivered, be allowed 
to deny that the bond was, in fact, delivered? Quere, 

[5.] Although a Sheriff's bond be originally delivered as an escrow, yet, 
if subsequently, the sureties suffer him to act under this bond, will it not 
authorize the inference. that they had waived their demand of additional 
sureties and had consented to be bound by it as it stood? And would not 
a contrary doctrine be tosanction a fraud upon the public? Quere. 


Debt, in Chattooga Superior Court. Tried before Judge 
Jno. H. Lumpxiy, October Term, 1851. . 


For the facts of this case, see the decision of the Court. 
ALEXANDER, for plaintiff in error. 


Unperwoop, for defendant in error. 


By the Court—Lumpxin, J. delivering the opinion. 


This was an action of debt brought-in Chattooga Superior 
Court, on a Sheriff’s bond, at the instance of the Governor of 
the State, for the use of J. S. & L. Bonce, against William Kel- 
lett, as principal, and Martin Kellett, John W. Neely, Andrew 
Mosteller, John P. Evans and James F. Hitchcock, as securities. 
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the trial, the plaintiff tendered in wiitaaed the order of the 
Court, authorizing the bond to be delivered to him for the pur- 
pose of bringing the action. Hethen offered the bond itself, 
which was signed and sealed by all the defendants against 
whom the suit was brought, and purported to have been deliv- 
ered in the presence of John I. Beavors and Terry F. Bolling, 
two of the Justices of the Inferior Court. The following entry 
was indorsed upon the bond: “ Registered on the minutes of 
the Court, April Term, 1843. L. L. Hopxtns, Clerk.” 

The name of ‘Thomas S. Latimer was inserted in the body 
of the instrument, immediately after the names of William and 
Martin Kellett, and a blank seal was placed at the end of the 
signatures of the other securities. 

[1.] Counsel for the defendant objected to the reading 
of the paper, on the ground that the name of Latimer ap- 
pearing inthe body of the bond and a scrawl having been 
placed at the bottom, to which there was no name, was evidence 
that the other securities were not to be bound unless Latimer 
subscribed also; and that he having failed or refused to do so, 
the obligation was imperfect and not binding on those who did 
sign; and the Court decided, that the instrument itself, afforded 
prima fucie proof thatit was inchoate; and that the securities 
who did sign were not to be liable, unless Latimer also signed; 
and that unless the plaintiff could rebut this presumption by evi- 
dence, the testimony must be excluded; whereupon, counsel 
for the plaintiff excepted. 

In the judgment of the Court, the name of Latimer being is- 
serted in the body of the writing and a seal left for his name be- 
fore the defendants executed it, is no evidence, per se, that the de- 
fendants did execute it on condition that he, Latimer, should also 
execute it. It is found in the possession of the obligee; it pur- 
ports to have been sealed and delivered in the presence of two 
of the Justices of the Inferior Court, the agents appointed by the 
law to take the bond; and it was registered on the minutes of the 
Court. We must therefore say, that there was no evidence to 
justify the Court in excluding the paper. Phil. on Ev. 364. 
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Grellier vs. Neale, Peake’s Cases, 145. Burrows vs. Lock, 10 
Ves. 474. 

In Blume vs. Burrows, (2 Iredell’s L. Rep. 338,) the name 
of James Martin, one of the securities, was inserted in the 
body of the bond, but was not prefixed to one of the seals left 
for that purpose; and the exception was taken there as here, 
and sustained by the Circuit Judge, that the instrument was not 
the act and deed of the parties who were sued, asit was incho- 
ate and never delivered, which was manifested by Martin’s hav- 
ing failed to sign the bond as an obligor; and the Jury having 
returned a verdict for the defendants, and a new trial being re- 
fused, the plaintiff appealed to the Supreme Court, which held, 
and we think very properly, that the proof tendered, amounted in 
law, to a presumption of an absolute sealing and delivery by the 
defendants, and that the burthen of proof was thrown on the 
defendants, to shew that the sealed writing had been delivered 
as an escrow. 

In Elliot & Perkins vs. Mayfield and Wife, (4 Ala. Rep. 417,) 
the name of John Cummings was inserted in the body of the 
bond, but it was executed by Thomas Cummings; and the ob- 
jection was, that the bond was void or inchoate on that account. 
The Court say, “‘it is true, that if the plaintiffs in error exe- 
cuted the instrument as anescrow, to be bound only on condi- 
tion that it was executed by John Cummings, and Thomas Cum- 
mings had been afterwards substituied without their consent, 
it would not be their bond. But for aught this Court can know, 
the plaintiffs in error may have executed the bond, uncondition- 
ally, and not as an escrow, or may have subsequently assented 
to the substitution of Thomas for John Cummings.” 

None of the cases cited on the brief of the defendant’s coun- 
sel counteract the doctrine established by these cases. I have 
examined carefully and critically all the authorities which are 
supposed to be in conflict with it, in the adjudications which 
have been made upon this point. Not one of them overthrows 
this position. 

The first is Bean vs. Pailler & French, 17 Mass. Rep, 591. 
This was a scire facias, to charge the sureties upon a bail bond. 
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Upon oyer of the bond, it appeared to have been executed only 
by Pailler and French, the sureties, and not by Aiken, the principal 
debtor, although in the body of it,it purported to have been ex- 
ecuted by the three, and a seal was affixed, with a space opposite 
to it, for Aiken’s signature. The Court held, that the objection to 
the bond was fatal, for the reason that it was essential to a bail bond 
that the party arrested should be the principal; that the declaration 
recited that he had been arrested andhad executed the bond, 
and that the instrument was incomplete without his signature. 
And the grounds of this opinion seem to be satisfactory—in- 
deed, I might say unanswerable. 

In the subsequent case of Wood vs. Washburn, (2 Pick. Rep. 
24,) it was held, upon the authority of Bean vs. Pailler and 
French, that where ‘an administration bond was not executed by 
the administrator, the sureties were not liable. 

But the objection now under consideration, is not that Wil- 
liam Kellett, the principal, did not execute the bond. If so, 
these precedents would apply. 

The next case which I find, is Mary Tindal, administratrix of 
James Tindal, vs. Henry Bright, (Monroe’s Rep. 103.) The 
defendants pleaded non est factum, specially accompanied with 
an affidavit of its truth, as required by the Statute of Alabama 
and by the Judiciary Act of this State, although none such was 
Jiled on the trial inthe Court below. ‘The oath appended to the 
plea, alleged that the instrument on which the action was 
brought, was signed under the express condition and understand- 
ing between the obligee and the party, that it was to be consid- 
ered valid, and as his act and deed, only in the event that George 
Buchanan should execute the same as a co-obligor or co-secu- 
rity; otherwise, the same was to be considered as a nullity, and 
returned to the defendant to be.destroyed, which event did not 
happen ; whereupon the writing is not his deed. Upon demur- 
rer, the plea was held to be sufficient ; and such, it unquestion- 
ably was, according to the opinion of this Court, in Crawford vs. 
Foster, 6 Ga. Rep. 202. 

Again: in King vs. Smith and others, and Porterfield vs. The 
Same, (2 Leigh’s Rep. 157,) P. agreed to join H. W. as: his 

von xt 37 
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surety, in a forthcoming hond; and executed and delivered the 
bond as an escrow, upon condition that K. should also join in 
and execute the bond as co-surety; and K. agreed to join as 
surety in the bond, and executed and delivered the same as an 
escrow, upon condition that O. W. also, should join in and execute 
the bond as co-security; but O. W. never united in the bond. 
It was held, that upon this state of facts, neither P. nor K. are 
liable for any part of the debt, ix Eguity, any more than they 
would be liable for any part of it at Law, where the facts would 
amount to proof of non est factum. 

If, upon a special plea of non est factum, the Jury find the 
facts as here stated, we are clear that the Court of Appeals was 
right in maintaining that the bonds in question were not the 
deeds of the parties. 

Sharp vs. The United States, (4 Watts,21,) is a case which, 
from the head-note, as transferred from the original Report to 
the Digests, seems most to favor the judgment that is under re- 
view. It is laid down that a bond taken in pursuance of the 
Act of Congress, of the 19th day of April, 1816, signed by one 
surety, and which contained in the body of it the names of two, 
is not recoverable against the one who signed it, unless it be 
proved that he who signed it, dispensed with the execution of it 
by the other. 

But by reference to the opinion of the Court, as delivered by 
Mr. Justice Rogers, it will be found, that the decision is placed 
expressly upon the peculiar provisions of the Law, which makes it 
the duty of the Collector of the Revenue to take a bond from 
the proprietors of stills, with two or more sureties. He says, 
“the bond, at the time Alexander Sharp affixed his signature to 
it, was filled up with the names of the principal and William 
Laughlin, and contained a reference to the Act of Congress, 
which requires, as before remarked, a bond with two or more 
sureties. At the time, therefore, that Alexander Sharp signed 
the bond, he hada right to believe that it was the intention of 
all the parties, that the bond was to be taken in strict conformi-— 
ty with the Act of Congress; and that William Laughlin would 
also execute the bond.” 

















CASSVILLE, APRIL TERM, 1852. 291 


Towns, Governor; &c. for the use of J. S. & L. Bowie, vs. Kellett et al. 














Without intending to in‘lorse the correctness of the conclu- 
sion at which the Court arrived, it is quite obvious that there 
is nothing in this Pennsylvania case, to justify the Judge below, 
in holding, that upon the face of the bond, and in the absence of 
any other proof, it was void as to the present defendants. 

John S. Beavers was then introduced and sworn as a witness 
by the plaintiff. He testified that he was one of the Inferior 
Court of Chattooga County; that his attestation to the bond 
was genuine; thatthe name of Thomas S. Latimer was inserted 
by him in the body of the bond, at the suggestion of William 
Kellett, the principal; that the bond was then delivered to Kel- 
lett, to procure the signatures of the persons he said would go 
his security ; that there were not more than two of the securi- 
ties present at any one time when they signed the bond; that 
there was no understanding belweenhim, as Judge, and the securi- 
ties, that they were not to be bound unless Latimer signed—there 
was nothing said on the subject ; that he understood that Latimer 
was to sign, and would not have agreed to take the bond unless 
Latimer, or somebody else as good, had signed it; the security, 
he stated, was not very good at best; he did not know how the 
bond found its way into the Clerk’s office; Kellett acted, for two 
years, as Sheriff of Chattooga County ; Latimer did not author- 
ize or direct his name to be inserted in the bond; witness never 
had any conversation with Latimer in reference to it. 

The bond was then read to the Jury; and the fi. fas. which 
had been placed in the hands of the Sheriff in favor of the 
Bowies, the usees of the plaintiff, with the officer’s receipt indorsed 
thereon for the money ; also, the rules absolute, passed by the 
Court, requiring the Sheriff to pay over the amount due on the 
executions. 

The testimony being closed, the Court charged the Jury as 
follows : | 

“In this case, there are but two points of law that it is ne- 
cessary that I should refer to your consideration, before you re- 
tire to your room: Are the securities to this bond released from 
liability to the obligee, if representations were made that other 
responsible individuals would sign it with them, who afterwards 
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failed or refused to do so? The Court is clear, that if such 
representations were made, and the securities were influenced 
by them to sign the bond, then it was an inducement to the 
contract; and if the other securities did not sign it, then those 
who did, are released from all liability. 

** But again: was the bond executed and delivered? If you 
shall be of the opinion, from the testimony, that the bond was 
imperfect and inchoate, and left with the Sheriff, the principal 
obligor, for the purpose of obtaining the signature of Thomas S. 
Latimer, who never afterwards signed the bond, then it was 
never executed and could not be delivered until it was executed, 
and there is no liability incurred by the securities who did sign. 

“Tt is improper that the Court should intimate, by any ex- 
pression, what has or has not been proved on this point. It is 
your exclusive right to say what facts have been proved. ‘The 
only witness who has testified, was introduced by the plain- 
tiff in the action. He was one of the Judges of the Inferior 
Court, whose duty it was made by law, to take and approve 
the bond of the Sheriff of this County. Did the testimo- 
ny satisfy you that the bond was executed and deliver- 
ed? Ifso, you will say so by your verdict, and find for the 
plaintiff; but if his testimony should satisfy you that the bond 
was imperfect and inchoate and remains in that condition to 
this day, so far as the Court and the rest of the securities are 
concerned, then you will be compelled to find for the defendants. 

“Tf there was an understanding that Thomas §S. Latimer 
should sign the bond, between the Court and the securities; and 
the Court gave the bond to Kellett, to carry out that understand- 
ing, and he failed to obtain his signature, then the omission 
leaves the bond imperfect, and until that signature is obtained, 
after this agreement and understanding is had, there is no lia- 
bility on the part of the securities—there is no executed contract 
between the parties.” 

[2.] This charge was excepted to ; and in the opinion of this 
Court, it is objectionable on several grounds. There was not 
a scintilla of evidence in the case, going to shew any under- 
standing between the members of the Court who superintended 
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the execution of the bond, dea the scibeiBles that Latimer was 
to sign the bond. On the contrary, Beavers, the only witness 
sworn in reference to this point, states most positively that 
there was no such understanding. For any thing that appears 
to the contrary, they signed and sealed it, not upon condition 
that Latimer should do so likewise, but each for himself, as 
his own distinct and independent act and deed. Neither was 
there any implied understanding, as in the Pennsylvania case, in- 
asmuch as our law does not prescribe, as did the Act of Congress, 
the number of securities which should sign the bond. ‘There is 
no cause to complain, therefore, that the reasonable expectations 
of those who did sign, were disappointed, either wilfully or 
negligently. There was no intimation on the part of any one or 
more of them, that they were willing to bind themselves jointly 
with Thomas S. Latimer or any body else, and that they were 
unwilling, without this co-operation, to make themselves alone 
responsible. 

According to the ruling of this Court, therefore, in Bult vs. 
Maddox, 7 Ga. Rep. 495; Bethune vs. McCrary, 8 Ga. Rep. 
114; and Montgomery vs. Evans, Ib. 178, it was error to in- 
struct the Jury upon an assumption as facts which did not 
exist. 

[3.] The charge is justly obnoxious to the further complaint, 
that upon the question of delivery, it restricted the consideration 
of the Jury, exclusively to the testimony of Beavers ; whereas, 
independently of that, there was sufficient proof upon this point, 
to have justified them in finding a verdict for the plaintiff. The 
bond was registered on the minutes of the Court—taken from 
office designated by law for its custody, and purports upon 
its face to have been sealed and delivered in the presence of 
two of the Justices of the Inferior Court, the agents appointed 
by law to take it. 

[4.] Whether Beavers and his colleague, after certifying of- 
ficially that the bond was sealed and delivered in their presence, 
shall now be permitted to contradict the fact? 

[5.] And whether—although the bond was originally deliv- 
ered as an escrow, yet if subsequently the securities suffered 
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their principal to act as Sheriff under it—it would not author- 
ize the inference that they had waived their demand’ of addi- 
tional sureties, it any such they were made, and consented to 
be bound by the bond as it stood? And whether it would not 
be a fraud upon the public, to allow them to lie by for two 
years, and suffer Kellett to act, without objection, upon a bond 
which they had signed, and the condition of which, therefore, it 
was their duty to examine into? ‘These are all important ques- 
tions which it may become necessary to weigh well, in the fur- 
ther progress of this cause. 

The errors complained of in the requests and refusals to charge, 
as well as the instructions given, are all embraced in the assign- 
ments already discussed and adjudicated. 

Let a new trial be awarded. 





No. 41.—Francis J. Suturvan and Tuomas S. Price, Sheriff, 
plaintiffs in error, vs. Jacop HeaRnpvEN, defendant in error. 


[1.] If the defendant makes an affidavit of illegality, which is insufficient in 
law to arrest the fi. fa. the Sheriff is justified in disregarding it, and pro- 
ceeding with the sale of the property. 

[2.] If the Sheriff has authority to sell property, a failurein the performance 
of any part of his duty, and for which he would be compelled to indemni-. 
fy the owner to the extent of the injury received, would not destroy the 
title of an innocent purchaser. 

[8.] The illegal dispossession of the tenant, by the Sheriff, under a sale 
made by him, is a mere trespass, which can be adequately compensated 
at Law, and to restrain which, an injunction will not be granted. 


In Equity, in Floyd Superior Court. Decision by Judge 
Joun H. Lumpxin, at Chambers. 


For the facts of this case, see the decision of the Court. 
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ALEXANDER, for plaintiffs in error. 
Unperwoop, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


An execution, issuing out of Floyd Superior Court, in favor 

of William J. Cantrell, against Jacob Hearnden, was levied upon 
-two Town lots, Nos. 4 and 21, in the Etowah division of the 

City of Rome, as the property of the defendant. Before 
the day of sale, Hearnden, the defendant, made oath, in writing, 
that the fert facias was proceeding illegally against him, upon 
the ground, that the property levied on, was then in the custody 
of the law, having been previously seized as the property of one 
James M. Hearnden, and claimed by the affiant or some other 
person. 

The Sheriff, disregarding the affidavit as insufficient, pro- 
ceeded to sell the property, which was bid off by Francis J. 
Sullivan. Jacob Hearnden then filed his bill in Chancery, set- 
ting forth these facts, and praying for an injunction to restrain 
the purchaser and Sheriff from dispossessing him, which was 
granted. 

The answers of the defendant were filed, denying, fully, all 
the equity in the bill. Sullivan swore that he had not the 
slightest notice or intimation that any attempt had been made 
to stop the sale until several days after he bought; and Price, 
the Sheriff, deposed, that deeming the affidavit wholly insuffi- 
cient to suspend the sale, he notified the defendant that he 
should sell the property unless the money was paid. 

A motion was made at Chambers to dissolve the injunction, 
which was refused by the Chancellor. 

Ought the injunction to have been continued? We think 
not, most clearly: Ist. Because the ground taken by the defend- 
ant to stop the sale was totally insufficient, and consequently 
he has no equity. The affidavit states, that the lots before that 
tine, had been levied on as the property of James M. Hearn- 
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den, and claimed and was then in litigation. Grantit. It was 
the duty of James M. Hearnden, or his creditors, or the claim- 
ant, to interfere, and not Jacob Hearnden, as whose property it 
was now selling. If he was the claimant, and such is dis- 
closed to be the fact, by the answer to the bill, then the proper- 
ty belonged to him; and was liable to seizure and sale, for his 
debts, or else he was guilty of perjury in claiming it, on oath, 
as his. 

[1.] The Sheriff rejects an affidavit of illegality, duly tender- 
ed him, at his peril; butifthe law sanctions his judgment, as to, 
its sufficiency, the proceeding will be legal and the Sheriff 
justified. 

[2.] But concede that the ground taken was insufficient to 
have arrested the sale, will the misconduct of the officer invali- 
date the title of a bona fide purchaser? We apprehend not. 

It was well said by Judge Ruffin, in Mordecai vs. Speight, (3 
Dev. L. Rep. 428,) that to require bidders to see that the Sheriff 
had complied with all his duties, “would be dangerous to pur- 
chasers and ruinous to defendants in execution.” The Sheriff 
derives his authority to sell from the fiert facias ; and whether, 
in conducting the sale, he discharges his obligations to third per- 
sons, is wholly immaterial to the fairand honest purchaser. If 
the Sheriff is guilty of official delinquency, he and his sure- 
ties are responsible to the party aggrieved. 

[3.] But suppose we were wrong upon both of these points; 
still the injunction must be dissolved. This Court has twice 
decided that the injury here threatened, that is, for the Sheriff to 
dispossess the occupant of land illegally, and place the pur- 
chaser at his sale in possession, is a mere trespass, suscepti- 
ble of perfect pecuniary compensation, and for which the party 
may obtain adequate satisfaction in the ordinary course of law; 
and that therefore an injunction will not be granted, orif sanc- 
tioned will not be retained. Anthony vs. Brooks, 5 Ga. Rep. 576. 
Bethune vs. Wilkes § Rutherford, 8 Ga. Rep. 118. 

In the latter case, the bill alleged, that the tenants, the cestui 
que trust of the complainant, would become homeless and house- 
less, for want of means to procure another habitation. But the 
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response of the Court was, that this would only aggravate the 


trespass, and enhance the measure of damages. 
The judgment below must be reversed. 











No. 42.—Joun Neat, plaintiff in error, vs. THomas S. Price, 
Sheriff, defendant in error. 


[1.] Where a Sheriff had made a levy on the property ofa defendant in 
execution, and neglected to advertise, and sell thesame for nealy six 
months, not having time to do so, before the next term of the Court, and 
just before the sitting of the Court, the defendant obtained an injunction 
restraining the plaintiff from collecting his fi.fa.: Held, that the Sheriff 
by his negligence, in failing to collect the money, was liable therefor, and 
could not protect himself for such negligence, by alleging the granting 
of the injunction, as an excuse for not haying raised it. 


Rule, in Floyd‘Superior Court. Decided by Judge Joun H. 
Lumpxrn, February Term, 1852. 


This was a rule.against the Sheriff, calling on him: to show 
cause, why he should not pay the amount due on afi. fa. of 
plaintiff in error, which had been in his hands a sufficient time 
_ to have made the money. 

The Sheriff, for cause, showed that on the 15th’ July, 1851, he 
had levied the fi..fa. on a negro man, the property of one of the 
defendants in fi. fa. which property he had not sold, because he 
said that shortly after the levy, the defendant’s attorney had ap- 
plied to him for the fi. fa. and obtained it for the purpose of an- 
nexing a copy to a bill of injuriction to restrain proceedings on 
said fi. fa. ; that defendant’s attorney retained the fi. fa. in his 
hands (excepting about ten days that plaintifi’s attorney took it, 
for the purpose of claiming money in another County) until a 
bill of injunction to restrain the plaintiff from proceeding with 
it, had been sanctioned by the Judge, on the 14th day of Jan- 
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uary, 1852. On hearing this showing, the Court held the same 
to be sufficient, and refused to grant a rule absolute. ‘To which 
decision the plaintiff in f. fa. excepted. 


Printup, for plaintiff in error. 


ALEXANDER & Akin, for defendant. 
By the Court—Warner, J. delivering the opinion. 


Was the showing made by the Sheriff, contained in this 
record, sufficient in Law, to discharge him from liability to pay 
the plaintiff’s demand? According to the rule established by this 
Court, in Crawford vs. Word et al. '7 Geo. Rep. 445, the Sheriff 
must be held to have acted negligently, and in default of his 
duty to the plaintiff in execution. What are the facts of this 
case? 

[1.] The execution, was placed in the hands of the Sheriff, 
and he levied it on the defendant’s property, on the 15th day of 
July, 1851. From the 15th day of July, 1851, until the 14th 
day of January, 1852, (the day the injunction was sanctioned) 
he failed and neglected to raise the money, a period of six 
months, lacking one day. During this time, the plaintiff’s attor- 
ney had the execution in his possession only about ten days, for 
the purpose of claiming money in another County. The Sheriff 
states, that the defendant’s attorney had the execution in his pos- 
session, for the purpose of filing the injunction: If the Sheriff 
thought proper to deiiver the possession of the execution over 
to the defendant, or his attorney, he did so at his own risk, 
and upon his own responsibility; that circumstance will not ex- 
onorate him from liability to the plaintiff, who did not place the 
execution in his hands for any such purpose, but for quite a dif- 
ferent purpose. 

By neglecting to sell the defendant’s property for nearly six 
months after making the levy thereon, he would not have been 
able to have had the money, at the next term of the Court, had 
not the time of the sitting of the Court been altered; nor would 
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he have had time to have raised the money, by sale of the prop- 
erty, in time for the Court, as altered by the Legislature. Here 
then is a clear and admitted neglect of duty on the part of the 
Sheriff to raise the money by a sale of the defendant’s property, 
for nearly six months, whereby he had put it out of his power 
to raise it in time for the next term of the Court. But it is con- 
tended that notwithstanding this neglect of duty on the part of 
the Sheriff to raise the money in time for the next Court, the 
sanctioning the injunction, just before the sitting of the Court, 
will exonerate the Sheriff from liability. We cannot sanction 
such a principle, in regard to the official duty of Sheriffs. It 
was the right of the plaintiff in execution, to have had his 
money made by the Sheriff, during the time the execution was 
in his hands, by levy and sale of the defendant’s property, and it 
was the duty of the Sheriff under the law so to have made it. 
The Sheriff by neglecting to perform his official duty, had 
already become legally liable to the plaintiff for the amount of 
his execution, before the injunction was sanctioned ; and to en- 
able him to protect himself under that proceeding, would be in 
effect, holding out an inducement to Sheriffs to collude with 
defendants against the judgment creditor; for after neglecting to 
perform his official duty, by raising the money, it then becomes 
his interest, that the defendant in execution should defeat his 
creditor’s demand, in order that the Sheriff may be excused 
from all liability on his part. When an execution is placed in 
the hands of the Sheriff, the law makes it his duty to proceed 
with all reasonable diligence, to raise the money by levy and 
sale, of the defendant’s property, in the manner which the law 
prescribes; and if he thinks proper to indulge the defendant, or 
to turn over the execution to him, or his counsel, he acts upon 
his own responsibility, but cannot thereby defeat the rights of 
the judgment creditor. It has been said on the argument, that 
in general, this Sheriff is a most vigilant and faithful officer, in 
the discharge of his official duties. This fact, we have no right 
to question, but we have no dispensing power, te exonerate him 
from the operation of the general rule, which we adopted in 
Crawford vs. Word et al. in regard to the legal liability of 
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Sheriffs. Public policy, as well as the interest of the officer, 
forbids that we should relax the rule as asserted in that case. 
The general rule must be made to operate equally upon the good, 
as well as the negligent officer, whenever their general acts or 
omissions, shall bring them within it. The settled rule of this 
Court in regard to Sheriffs, is, that it will always protect them 
in the faithful discharge of their official duties, to the full extent 
of the legal authority with which itis clothed, but hold them 
to a rigid accountability, for the prompt and honest discharge 
of all those duties which the law devolves upon them ; for it is 
in vain for Courts of justice to award judgments, if the Sheriffs 
of the respective Counties shall fail, or neglect to execute them, 
whenever the due and legal process for that purpose shall be 
placed in their hands. 

Let the judgment of the Court below, discharging the rule 
against the Sheriff, be reversed. ; 





No. 43.—Asa Prior, plaintiffin error, vs. Peter Gentry, de- 
fendant in error. 


[1.] An indorser of a promissory note, where the maker resides out of the State, 
is not discharged, if the creditor, on request, neglects to proceed against 
the principals until the note is barred, as to them, by the Statute 
of Limitations ; there being no offer of indemnity to the holder against the 
consequences of risk, delay or expense. 


Assumpsit, in Paulding Superior Court. Tried before Judge 
Jno. H. Lumpxin, November Term, 1851. 


The facts of this cause are fully set outin the opinion of the 
Court. ) 


Unperwoop, for plaintiff in error. 











CASSVILLE, APRIL TERM, 1852. 301 


Prior vs. Gentry. 








W. Arxen, for defendant in error. 
By the Court——Lumpxw, J. delivering the opinion. 


[1.] This was an action of assumpsit, brought in Paulding Su- 
perior Court, by John Gentry, forthe use of Asa B. Mann, ad- 
ministrator, de bonis non, of Stephen H. Mann, deceased, against 
Asa Prior, ona note given by Samuel Grant and Henry F. Bore- 
land, to the defendant, for one hundred and fifty dollars, dated 
the 24th of March, 1837, and due the 25th day of December 
next thereafter, and indorsed to Peter Gentry, by the defendant, 
on the 13th day of October, 1841. The special defence set up, 
was that the plaintiff had failed to sue the makers of the note, 
after request made to that effect, until it was barred as to them, 
by the Statute of Limitations. 

The testimony showed that immediately after the indorsement 
was made, Prior said to Gentry, “ when you go to Kentucky, I 
desire you to see the makers of the note, as I have’ received a 
letter from them, statitig that the money due thereon is ready ; 
and if they do not pay, I wish you to sue them immediately.” 
To which, says the witness, the indorser made no reply. It 
appears from the evidence that Grant and Boreland lived at the 
time in the State of Kentucky, and from aught that was proven 
to the contrary, continued to reside there ever since. 

Does the neglect of the holder to sue the makers, under 
these circumstances, exonerate the indorser? We think not. 
See Howard vs. Brown, 3 Kelly’s R. 524. 

This Court there held, that where notice was given to the 
holder of a note, to sue under the Act of 1831, and before 
the expiration of the three months allowed by law, -for that 
purpose, the maker removed beyond the jurisdiction of the Court 
so that he could not be sued, it was at the risk of the security or 
indorser, and not of the holder. In other words, that the hold- 
er was thereby released from the obligation to sue the principal, 
imposed by the Statute. 

A fortiori, is he relieved from this duty, where the maker 
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never was within the limits of the State, and where, consequently, 
he never could have been sued? 

But it is contended, that upon the principles of the law 
regulating the relation of principal and surety, that the hold- 
er having waited until the makers were protected by the six 
years bar, and that, too, after a request to sue had been made, 
that he has lost his remedy against the indorser. 

And we admit that there is respectable authority to be found, 
in support of the proposition, that where the holder ofa note 
is requested by the surety, (not the indorser, whose undertaking 
is in the nature of a new and distinct contract,) to proceed with- 
out delay to collect the money out of the principal, who is at 
the time solvent, and he neglects to do so until the maker be- 
comes bankrupt, that the surety will be discharged. Prior vs. 
Packard, 13 Johns. R.174. Bruce vs. Edwards, 1 Stewart’s 
R. 11. 

_ Suppose we were to concede this doctrine ; it is accompanied 

with a qualification which would make it wholly unavailable 
to the defendant in the present case. There must be an offer of 
indemnity to the holder against the consequences of risk, delay 
and expense. Wrightvs. Simpson,6 Ves. 734. In the matter 
of McKinley, 1 Johns. Cas. 138. Clason vs. Morris, 10 Johns. 
R. 539. Ingalls vs. Dennett, 6 Greenl. 79. Crane vs. Newell, 2 
Pick, (2d ed.) 614, n. 1. Beardsley vs. Warner, 6 Wend. 610. 
Warner vs. Beardsley, 8 Wend. 199. Manchester Iron Manuf. 
Co. vs. Sweeting, 10 Wend. 162. Huffman vs. Hulbert, 13 
Wend. 376, 377. Frye vs. Barker, 4 Pick. 382. Davis vs. 
Huggins, 3 N. Hamp. R.231. Croughton vs. Dewal, 3 Call. 69. 
Moore vs. Breussard, 20 Martin’s (Louis.) R. 277. 

Apart from our Statute, there is already a remedy for the sure- 
ty, and one which we cannot admit, “lays on hima burthen 
too hard to be borne.” Let him pay the debt according to his 
undertaking, and sue the principal himself; or resort to equity 
and prosecute the suit in the name of the creditor, but at his 
. Tisk and cost. (See authorities as cited above.) 

This is an old rule, and we think that any other would be un- 
necessary and inexpedient. Iam not ignorant that the law looks 
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favorably on the situation of securities, and extends to them 
every assistance to enforce the payment of the debt by the 
principal. But perhaps both the legislation of the country, as well 
as the decisions of the Courts, have gone quite far enough to 
protect this class; unless, indeed, the object be to destroy en- 
tirely the relation of principal and surety, against whieh I have 
nothing to say. 
Judgment affirmed. 





No. 44.—Georce W. Howe t, plaintiff in error, vs. Jonn S. 
Burnett, defendant in error. 


[1.] Where the maker of a promissory note wasa non-resident at the time 
of its execution, but returned to the State after its maturity, so that he 
could have been sued thereon: Held, that the Statute of Limitations com- 
menced to run against the holder of the note, from the time of the return 
ofthe maker thereof into this State after it became due, so that a suit could 
have been instituted against him thereon. 


Action on note, in Floyd Superior Court. Tried before 
Judge Lumpxiy, February Term, 1852. 


George W. Howell brought his action against John S. Bur- 
nett, on a promissory note. On the trial of which, at February 
Term, 1852, defendant tendered in evidence, under a plea of 
set-off, a note made by the plaintiff, to S. E. Burnett or bearer, 
dated August 26th, 1842. To the introduction of this note, 
plaintiff objected, on the ground that it was barred by the Statute 
of Limitations. 

To meet this objection, defendant introduced as a witness, 
S. E. Burnett, the original payee, who proved that the note was 
given in Summerville, Ga.; that plaintiff was then, and has 
been ever since, a resident of Cherokee County, Alabama; and 
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that he, witness, knew he resided in Alabama when he took the note. 
The witness further stated, that he held the note about three 
years, during which time plaintiff was in Georgia, and at wit- 
ness’ house once or twice every year, so that he might have 
sued on the note, had he desired to do:so. 

In 1845, witness sold the note to defendant, who about the 
same time, also removed into Alabama. 

On this testimony, the Court decided that the note was not 
barred, and allowed the same to be introduced as a set-off. 

To which decision plaintiff excepted, and brings up the same 
for review. 


TRAMMELL, for plaintiff in error. 
UnpErwouon, for defendant. 
By the Court.—Wanrner, J. delivering the opmion. 


The only question made by the record in this case, is wheth- 
er the note offered in evidence, by the defendant, as a set-off, 
is barred by the Statute of Limitations. 

Without expressing any opinion whether non-residents, at 
the time of the execution of the note, are within the exceptions 
mentioned in the Statute of Limitations, we are quite clear in 
our judgment, that this note is barred by the Statute, according 
to the facts stated in the record. 

The plaintiff, who-was the maker of the note offered as 2 . 
set-off, resides in the State of Alabama. The defendant became 

‘the holder of the note in April, 1845. While the note was in 
the hands of the original payee, and after i became due, the 
plaintiff returned to this State the same year, and had returned 
to this State once or twice every year since,.a day or two at .a 
time, so that the original payee and holder of the note, could 
have sued the plaintiff, had he desired to have done so. 

The record discloses the fact of the return of the maker of the 
note, into this State the same year after it became due, and that 
the holder of the note could have sued him, had he desired to have 
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done so. The Statute commenced to run from the time of the 
return of the maker of the note into this State, after its maturity, 
so that he could have been sued upon it. Fowler vs. Hunt, 10 
Johns, Rep. 464. Farr vs. Roberdeau’s executor, Cranch’s R. 194. 
Let the judgment of the Court below be reversed. 





No. 45.—SEeaporn Jones ef al. vs. Witu1am DovcHERrty. 


[1.] A writ of mandamus or prohibition will not be granted by this Court, 
to one of the Judges of the Superior Court, when acting as Chancellor, 
to restrain him from hearing and adjudicating a motion made before bim, 
on the ground that one of the parties has excepted to his decision ona 
point made before him, during the hearing and progress of such motion, and 
sued out a writ of error thereon, and filed bond, dc. accordiug to the Statute, 
before there has been any decision upon the main question involved in the 
original motion made before him. 

[2.] The rule of this Court is, that either party may except tothe decision 
of the Chancellor, during the progress of a motion before him; but that 
a writ of error cannot be filed, so as to operate as a supersedeas, until the 
main question involved in the original motion has been decided ; and then, 
the party against whom the decision of the main question involved in the 
original motion shall be made, may except to such decision, file his writ 
of error thereon, and include all his other exceptions taken in the pro- 
gress of the motion; and such writ of error,onacompliance with the terms 
of the Statute, will operate as a supersedeas to the judgment, which may be 
awarded by the Chancellor upon the main question involved in the original 
motion. 


Petition for mandamus or writ of prohibition against Judge 
IveRSoN, in a cause pending in Muscogee Superior Court. 


The facts of this case are as follows : 

By order of the Superior Court of Muscogee County, upon a 
bill filed for that purpose, by William Dougherty for himself 
and others, Seaborn Jones, who was a trustee named in a deed 
vou x1 39 
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of trust executed by Daniel McDougald, conveying certain 
property for the benefit of creditors, had been removed from 
said trust, and A. S. Rutherford appointed a receiver to collect 
and apply said trust funds. A motion was then made before 
the Judge at Chambers, by said Dougherty, that Seaborn Jones, 
Duncan McDougald, Ann Eliza McDougald and Alexander 
McDougald, be summoned to appear, on a day fixed, before 
the Court, to discover, on oath, what portion of said trust pro- 
perty they had in their hands respectively ; to account for the 
same, and to turn it over, by proper conveyances, to said re- 
ceiver. 

To this motion Seaborn Jones, Ann E. McDougald and 
Duncan McDougald filed their answers in writing. Alexander 
McDougald was examined ore tenus before the Court and dis- 
charged from the order. The plaintiff then moved an addition- 
al order, requiring the said parties to answer certain interrogato- 
ries, in writing, by him propounded; which order was granted 
by the Court, after objection made by the defendants, who there- 
upon filed their bill of exceptions, returnable to the July Term, 
1852, of the Supreme Court, for Americus, alleging the grant- 
ing of said order as error and seeking to renew the same. 
This bill of exceptions was sanctioned by the Court, and bond 
filed in terms of the law. 

Subsequently to the filing of this bill of exceptions, William 
Dougherty again appeared before the Judge in Chambers, and 
moved that a day be appointed on which said Duncan McDoug- 
ald, Ann E. McDougald and Seaborn Jones should answer 
said interrogatories ; which motion, after objection made and 
argument, was granted by the Court. 

And the said parties defendants now appear, by counsel, be- 
fore this Court and move a writ of mandamus or prohibition, 
to be directed to the Judge of the Superior Court of Musco- 
gee County, restraining all further proceedings of any kind, in 
said cause, and especially the order to answer last mentioned, 
until the decision of said bill of exceptions at the next Amer- 
icus Term. 
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Arex. C. Morton, for the petitioners. 
Wa. DoveHeErty, contra. 
By the Court.—Waryer, J. delivering the opinion. 


This is an application for a mandamus or prohibition, to the 
Judge of the Chattahoochie Circuit, to restrain him from pro- 
ceeding to the adjudication of a motion pending before hin, 
as Chancellor, on the ground, that decisions have been made 
by him during the progress of the motion, which have been ex- 
cepted to, and taken up to this Court by writ of error, according 
to the provisions of the Statute, in such cases made and pro- 
vided. 

[1.] It appears from the record before us, that a receiver had 
been appointed by the Chancellor to receive and secure certain al- 
leged trust property, specified in a deed of trust executed by Dan- 
iel McDougald, in his life time. Subsequently a motion was made 
before the Chancellor, that the petitioners should turn over into 
the hands of such receiver, the trust property alleged to be in their 
possession, the Chancellor, under our practice, performing the 
duties of a Master in Chancery in England, in regard to that mo- 
tion. Proceedings were had before the Chancellor, from time 
to time, upon the motion, which had been made before him to 
turn over the trust property, and various rulings and decisions 
were made in relation to the legal points raised by the petition- 
ers, to which they excepted, and sued out a writ of error to 
this Court, for the purpose of having such rulings and decisions 
reversed. The progress of the motion has been postponed 
from time to time, to suit the convenience of the respective par- 
ties, on their application, upon cause shewn, and the main ques- 
tion involved in the motion, (to wit,) whether the alleged trust 
property, in the hands of the petitioners shall be turned over by 
them into the hands of the receiver, has not yet been decided 
by the Chancellor. The question made for our consideration 
and judgment, is whether the petitioners can, by excepting to 
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the decisions of the Chancellor, made during the pendency and 
progress of the motion before him, upon points of law raised 
by them, sue out their writ of error, give bond and security, as 
required by the Statute, and have the same to operate as a su- 
persedeas, to the further hearing and decision by the Chancellor 
of the main question involved in the original motion. 

[2.] While it is unquestionably the right of the petitioners to 
except to the decisions of the Chancellor upon legal questions rais- 
ed by them before him during the progress ofthe motion; yet, in 
our judgment, the suing out of a writ of error thereon, before the 
judgment of the Chancellor shall be awarded upon the main ques- 
tion involved in the original motion, is premature. Non censtat, that 
the judgment upon the main question involved in the original mo- 
tion, will be awarded against them by the Chancellor. 

We consider the whole proceedings had before the Chancel- 
lor in relation to the motion to turn over the trust property into 
the hands of the receiver, as a quasi trial of that main question, 
and when the main question shall be decided by the Chancel- 
lor against them, then they will be entitled to except to. that de- 
cision, and sue out their writ of error, in which all the excep- 
tions taken to the rulings of the Chancellor, during the progress 
of the original motion before him, can be included, and made 
available to them on the hearing before this Court, if well found- 
ed in law; and such writ of error so sued out by the petitioners, 
upon a compliance with the provisions of the Statute, in such 
cases made and provided, will operate as a supersedeas to the 
judgment of the Chancellor upon the main question involved 
in the original motion. 

The principle which must govern this application, was set- 
tled by this Court, in Carter and Wife vs. Buchanan, 2 Kel- 
ly, 338. 

After citing the Act of 1845, organizing this Court, we said 
in that case: “ This grant of jurisdiction was designed to be, 
and is, very broad. It attaches upon any decision, sentence, 
judgment, or decree which may be had before the Superior Courts, 
in any Case, criminal or civil. Unlike the jurisdiction of the 
Supreme Court of the United States, it is not confined to final 
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judgments. It contemplates, unquestionably, writs of error up- 
on interlocutory judgments; and such has been our construc- 
tion of the law, for we have entertained writs founded upon or- 
ders to dissolve injunctions in Chambers, and upon motions for 
new trials. Yet there are some limitations to the grant. There 
must be a decision, sentence, judgment, or decree, and that quoad the 
subject matter of tt, must not be inchoate or interlocutory, but final. 
It may be interlocutory as to the cause, but as to the point de- 
cided, it must be final.” The application for a mandamus or a 
prohibition to the Chancellor, is therefore, refused; and let 
judgment be entered on the record, in accordance with the views 
expressed in the foregoing opinion. 























SUPREME COURT OF GEORGIA. 
MILLEDGEVILLE TERM, 1852. 


Monpay, 3d May, 1852. 

The Honorable the Supreme Court met pursuant to adjourn- 
ment. Present their Honors JosepH H. Lumpxin, Hiram War- 
NER and Eveenius A. Nisset, Judges. 

On motion of Col. Iverson L. Harris, a Committee of five 
members of the bar of this Court was appointed, consisting of 
Messrs. Harris, Hardeman, Kenan, Rockwell, and Cobb, to re- 
port during the present Term of the Supreme Court, resolutions 
in relation to the death of the Honorable Jas. A. MertwETHER, 
late of Eatonton, Putnam County. 





MILLEDGEVILLE, 4th May, 1852. 

At a meeting ofthe members of the Bar of the Supreme Court 
of Georgia, in attendance at this term, in the Court room, the 
following resolutions were presented by the committee ‘appoint- 
ed, and unanimously adopted. 

Resolved, That the members of the Supreme Court Bar, feel 
with deep sensibility, the loss which the State and profession 
have sustained by the death, in the meridian of life, of the Hon- 
orable James 1. Meriwether, a member of this bar, whose distin- 
guished career as a lawyer, a Judge of the Superior Courts of 
the Ocmulgee Circuit, and as an ardent and influential politician, 
is well known to the public. 

Resolved, That as a testimonial of the respect in which we 
cherish the professional learning of the deceased, and the re- 
membrance of the courteous, patient, assiduous, and able dis- 
charge of his duties whilst one of the Judges of this State, and 
his private character as a man, in the social and family circle ; 
that the Supreme Court be requested to cause these resolutions 
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to be entered upon the minutes of the Court, as a small, but en- 
during tribute to the memory of our deceased associate. 

Resolved, 'That the Supreme Court be. requested to instruct 
its Clerk to cause a copy of the proceedings had on this occa- 
sion, to be transmitted to the family of the deceased. 

To which Judge Lumpkin responded in the following re- 
marks: - 

Gentlemen of the Bar :—It is right to cherish the memory of 
our distinguished citizens ; they shed a glory on the annals of 
our State, and are bright examples for the present and future 
generations. ‘The flame of liberty has been caught by distant 
ages and nations, from the great men of Greece and Rome ; and 
the names of Demosthenes and Cicero, have waked up the 
courage and eloquence of patriots, for two thousand years, and 
taught them to resist tyranny and triumph over oppression. 

A life of professional labor furnishes but few incidents, which, 
to the great mass of mankind, would seem worthy of record. 
There is nothing of “‘ pomp and circumstance,” to attract admi- 
ration. But then, on the other hand, the lawyer’s trophies are 
unstained with blood; and wailing and woe, mingle not in the 
chorus of his praise. 

Judge Meriwether was no ordinary man ; descended from the 
best blood of the revolution—his father being the companion in 
arms of Colonel William Washington—his personal intrepidity 
was never doubted. Proud. spirited and of quick feelings, he 
had much of that readiness of perception and warmth of soul 
which, when combined with strong powers of reasoning, consti- 
tute genius. The prominent traits of his mind, were perspicuity, 
force and ardor. 

As a politician he has long been regarded as one of the most 
efficient leaders in the State. He took his position boldly and 
advocated it fearlessly. Like all men of ardent temperament, he 
encountered determined opponents, and never failed to win over 
and draw around him admiring and devoted followers and 
friends. Asa lawyer, he managed his cases before the Jury with 
tact, skill and judgment. His arguments were clear, close and 
strong. At times he became earnest and animated, and all the 
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electricity of his soul seemed to shoot along the veins of every 
Juryman in the box. His speeches before this Court were al- 
ways carefully prepared, learned and ingenious. His argument 
in the case of Weal against Farmer, delivered in this place last 
May, will long be remembered by those who were privileged to 
hear it, as not only a monument of his research and industry, 
but a model of earnest and impressive forensic oratory. Wholly 
engrossed with the subject, he was on that, as on many other 
occasions, truly eloquent, without apparently intending it, and 
without seeming to be conscious of it. 

As a Circuit Judge, he possessed peculiar endowments—rare 
qualifications for the office. He was discriminating, prompt, 
diligent, authoritative, impartial, energetic, just, and laborious. 
He never shrunk from the discharge of bis duty, from fear of 
any person or event. 

Occupying a seat that had been filled successively by Early 
and Shorter, and Cobb and Lamar, and many of the brightest 
luminaries of the law, he might well feel appalled, while contem- 
plating the great talents of his predecessors. Yet all agree who 
witnessed his judicial administration—that however weighty his 
subject, he was equal to it—that his intellectual strength was 
fully adequate to the performance of every duty. His lucid 
manner, critical acumen, and analytical powers were uncommon. 
If attimes he was impatient and restive, it is to be attributed to 
ill-health and nervous derangement—to physical rather than 
to mental causes. That he had his imperfections, will be readi- 
ly admitted, for he was a man of like passions and temptations 
with ourselves. 

He was a firm believer in the christian religion ; and felt his 
obligations to God and his fellow-men, for the faithful perform- 
ance of his public duties. And in this, as in every thing else, 
he gave proof of the acuteness of his understanding, as well as 
the solidity of his judgment. For we may as well under- 
take to blot out Vesuvius and Niagara from the works of God, as 
to deny to Him the authorship of the Bible; and to write down 
or sneer down the tempest and the earthquate, asa book, which in 
the last conflagration, when all other volumes ever read or known 
von x1 40 
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on earth, shall be consumed, will remain uninjured, and will be 
‘the only authority recognized in the trials and decisions of that 
day. 

The law is generally accounted a stern mistress—requiring of 
her followers an untiring devotion at her shrine ; and it is rare 
that her servants find leisure for eminence in any other pursuit. 
Judge Meriwether was a ripe scholar, and confessedly one of 
the ablest writers of his day. 

Like hundreds in this climate, from sedentary habits and se- 
vere attention to his profession, his constitution was soon sha- 
ken and undermined. What signifies that nature hath given to 
us bone and muscle for strength and hardihood? How soon 
we grow old and decrepit; and envy the life of the laborer in 
the field, or the workshop, whose sleep is sweet, and who, fear- 
less of the elements, defies the sun-shine and storm. 

How many fallen flowers of hope and ,promise are scattered 
and lost on the pathway of the legal profession! The canker 
worms are concealed in the buds; and as they open to diffuse 
their fragrance, the work of destruction begins. How many 
have died in our midst—in the meridian of their days! Har- 
ris, Upson, Campbell, Meriwether, and a host of others in our 
State—left the world in the summer of life, before a single 
chill of autumn had seared a leaf or changed a hue of their 
honors. ‘The world deplores their untimely loss and weeps at 
their urns, revolving the mysteries of Providence. But the dis- 
tress we feel in thinking of all they might have done and been, 
is not half so poignant as the pain we suffer in looking on the 
ruins of a mighty mind. 

Newton, who “unfolded nature’s laws,” long survived his 
intellectual vigor. ‘ Swift expired a driveller and a show.” 
And Luther Martin lived to forget the name of his son-in-law. 
The subject of our meeting, neither lived too long, nor died pre- 
maturely ; but at the time when his mind was yet unimpaired— 
when his services to his country had reached a goodly measure 
—when hisfame had spread far and wide, he closed his career 
and finished his record. 

To his family, his death was too soon—to the Bench and the 
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Bar, it was too soon—to his native State, which delighted to honor 
him, it was too soon. But those who love to dwell on whatis 
full and entire, and that which is beyond accident or decay, will 
be satisfied that God has foreclosed the possibility of our ever 
seeing him, not what he was—will rejoice that the seal of eter- 
nity has been put upon his virtues; and that his reputation is 
placed upon an imperishable basis for his country’s and his chil- 
dren’s inheritance and pride. 

WerelI asked to what one cause more than another, the suc- 
cess of the deceased was owing, I should unhesitatingly answer, 
to his ceaseless and untiring industry. He perfected, by unwea- 
ried exercise, every power with which he was endued. Never 
was any man more diligent in his employment. This was the 
secret by which he outstripped otlers in therace. The time 
which they gave to pleasures or to sleep, he gave to the enlarge- 
mentof his knowledge. His mind wasa rich magazine of facts. 
Would that the young would profit by his example! The migh- 
ty orbs that compose the planetary system, wheel on in an inces- 
sant course, and thus preserve unbroken, the order of day and 
night, of seed-time and harvest. Every atom throughout the 
universe isin motion. Under such inducements to activity, to 
be slothful is criminal. An idler is a cumberer of the ground. 

In lingering around the Jast rites which we shall ever pay to 
our deceased brother, we derive a consolation from knowing that 
all his troubles are over; and that he is in the hands of an all- 
perfect, and benevolent God. The lessons of instruction from 
the tomb are spoken with a tongue on which hang more than 
mortal accents. Death comes and there is no delay, no defence. 
The power of the prince—the wealth of the miser—the persua- 
sion of an orator, cannot arrest the fatal and unerring shaft of the 
insatiate archer. In this solemn musing, we come to the just 
conclusion, that the greatest, happiest, and best of us, are but 
“poor wanderers of a stormy day,” of no certain destiny but 
death, and of no steadfast hopes but Heaven! 

We will not presume to draw aside the veil which separates 
the domestic from the public and professional lifeof our deceas- 
ed brother; nor to speak of him in those near and dear relations, 
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in which he displayed the most attractive traits of his character. 
The void that is left in the hearts of that once happy, but now af- 
flicted circle, can never be filled; and in the removal of him 
who was their pride, hope, and joy, they can find no other conso- 
lation, except in the recollection of his well-spent life; and in 
the expectation and assurance of a happy re-union beyond the 
grave. We unitedly tender to them our sincere sympathy ! 

When the above was read, Judge Nisset said: 

Gentlemen of the Bar :—I beg leave to say a single word. 
This becomes proper only, because the response of my brother 
Lumpkin, was stated by him to be a personal one.* I wish 
only to say, that his eloquent and truthful exhibition of the char- 
acter of our learned and eminently gifted brother, Meriwether, 
has my sincere and cordial approval. He doubtless had 
faults, but let him who has none, cast the first stone. We re- 
member his distinguished virtues, forgetting those foibles which 
are incident to all humanity. 





*Nore.—Judge Nisser misunderstood Judge Lumrxin. The remarks are 
inserted as made.—[ Reporter. ] 























CASES 


ARGUED AND DETERMINED 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT MILLEDGEVILLE, 


MAY TERM, 1852. 


Present—JOSEPH H. LUMPKIN, 
HIRAM WARNER, Judges. 
EUGENIUS A. NISBET. 





No. 46.—Anprew Y. Hampton, survivor, &c. plaintiff in error, 
vs. Francis THomas, administrator of John Hampton, de- 
ceased, defendant in error. 


[1.] Ina case where the verdict of the Jury was in favor of the defendant, 
and there was no evidence applicable to the issue made by the pleadings 
in his favor, and there was evidence in favor of the plaintiff, a new trial 
will be awarded, upon the ground that there was no evidence to sustain 
the verdict. 


In Equity, in Laurens Superior Court. Motion fora new trie 
al. Decided by Judge Hansetxt, March Term, 1852. 


This bill was filed by Andrew Y. Hampton, as surviving part- 
ner, against Francis Thomas, as the administrator of John M. 
Hampton, a deceased partner, alleging that there had beena co- 
partnership business between said Andrew and John, “in asaw 
and grist mill, blacksmith shop, stud horse and jackass busi- 
ness,” and continued from 1835 to 1841, when the said John 
M. bought out the interest of Andrew W. in the mills, and paid 
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him therefor ; leaving unsettled the profits of the partnership, 
amounting to $5000, all of which was in the hands of said 
John M. when he died. To collect one-half of which, with 
interest for eight years, this bill was filed against the representa- 
tive of said John M. 

On the trial of this cause, there was in evidence, a letter from 
Andrew Y. Hampton, to John M. Hampton, dated 23d Janua- 
ry, 1847, in which he says: “I do not, upon a settlement, owe 
you one dollar, but on the contrary, my brother, upon a fair set- 
tlement, you owe me very considerable. You yet owe me my 
mill interest—you owe me for a great deal of hauling—you owe 
me some borrowed money—you owe me for moving your gin- 
house and building your screw, &c.” 

Also a letter from John M. Hampton to Andrew Y. Hampton, 
dated January 3d, 1847, in which he says: “In regard to 
what I am owing you, please send in your notes and account to 
M. G. O’Neal, and I will pay them when presented. In fact I was 
unapprised (until you notified me) that I was owing you any- 
thing, or I would have paid you before you left; or at least, I 
would have settled and given my note, but I amnow able to pay 
money to almost any amount. I was apprised of the work which 
you had done—your mill interest and some hauling, which will 
afford me pleasure to settle for, though the screw pin has burst- 
ed two feet round the thread off, but this is a matter of no con- 
sequence. I can soon build a new screw, asI have only ginned 
twenty bales of mine. ‘Time is no object with me at this season 
of the year.” Ina postscript he said : “Since writing this letter 
-Lhave received a ream of paper, in the form of a bill in Equity, 
against the executors of And. Hampton, J. M. & A. Y. Hamp- 
ton, stating that they are withholding Rachel Griffin’s share of 
property, and that the executors are insolvent and wants some 
guardian appointed. Andrew, you must make some arrange- 
ment, as I shall make no defence, but turn over every cent and 
give a true account of the balance. Say to Jack we are sued, 
and he must pay his part upon the Peter Adams debt. I only 
have in my hands ahout twenty-five hundred dollars which be- 
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long to you, with the interest since you sold your half of the 
mill to me, and I am anxious to have the matter wound up.” 
The Jury returned a verdict for the defendant. Counsel for 
complainants moved for a new trial, on the ground that the ver- 
dict was contrary to, and not sustained by the evidence. The 
Court refused the motion, and this decision is assigned as_ error. 


Morean and RockweELt, for plaintiff in error. 


I. L. Harris, for defendant in error. 


By the Court.—Niszet, J. delivering the opinion. 


[1.] This is a case where we think the discretion of the 
Court in refusing a new trial, ought to be controlled ; as we think 
that the verdict for the defendant below, was without evidence 
for him, and against evidence for the plaintiff. We have re- 
peatedly held that if there is no evidence to sustain the verdict, 
a new trial will be awarded. This bill was filed by a surviving 
partner, to recover out of the estate of the deceased partner, the 
one-half of the effects belonging to the concern, and which are 
charged to have come into his hands whilst in life, and which 
now constitute a part of his estate. It charges that the co-part- 
nership was formed in 1835, and continued until 1841, and con- 
sisted of the conduct of a saw and grist mill, blacksmith’s busi- 
ness, and the keeping of a stud horse and jackass. That in 
1841, the complainant sold to his partner, the defendant’s intes- 
tate, his interest in the mills, which he paid him for; that the 
effects which the firm had made, $5000 in amount, were left in 
the hands of the defendant’s intestate at that time, and that he 
collected in the debts and realized onall the effects. The prayer 
is, that the defendant account with the complainant, and pay 
over ty him, the one-half of those effects, with interest. The 
answer admits the co-partnership—admits that the deceased 
partner bought the complainant’s interest in the mills in 1841, 
and paid for it, as charged in the bill. It does not admit that the 
intestate took charge of the effects of the firm and realized up- 
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on them, but puts the complainant upon proof of his allegations 
as to these matters. From this statement, it is manifest that 
the pleadings make no issue about the payment of the purchase 
money for the one-half of the mill interest, sold in 1841 to the 
defendant’s intestate. 

The complainant admits in his bill that that was paid, and he 
is estoped by that admission ; he could not aver against it; he 
could introduce no evidence to prove that it was not paid. He 
is shut in to the case which he makes. Peacock vs. Terry, 9 Ga. 
R. 149, 150. The defendant on the record, who is the admin- 
istrator upon the estate of the purchaser of that interest, admits 
that it was paid as charged in the bill. Upon the pleadings there- 
fore, it is the judgment of the law, that that matter was not in 
issue, and could not be considered by the Court or the Jury. The 
conclusion of the law is before the admission of both parties on 
the record, that the price of the complainant’s interest in the 
mill property, was paid to him by the defendant’s intestate, when 
he bought it in 1841. 

The only question made for the Jury by the pleadings, was 
this: is the estate of the deceased partner indebted to the com- 
plainant anything on account of the partnership profits, which 
had been made prior to its dissolution by the sale of the mill in- 
terestin 1841. That was the issue made—to that issue alone can 
the evidence be applied, and that was the issue upon which the ver- 
dict was rendered ; it wasrendered in favor of the defendant. Our 
duty is now to enquire whether there was any evidence to author- 
ize that verdict? If there was none, the re-hearing ought to have 
been granted by the presiding Judge. The only evidence before 
the Jury besides the answers (and that contained none except as 
before stated) was a letter addressed by the complainant to the 
intestate of the defendant, in 1847, and his response thereto. 
In his letter, the complainant tells his brother (the intestate of 
the defendant, he being then in life) that he does not, upon settle- 
ment, owe him one dollar, but that on the contrary, he owes him very 
considerable. ‘* You yet owe me (writes the complainant farther) 
my mill interest—you owe me for a great deal of hauling—you 
owe me some loaned money—you owe me for moving your 
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gin-house and building your screw, &c.” To this letter, after a 
few days, the defendant’s intestate responded; among other 
things, saying, “In regard to what I am owing you, please send 
in your notes and accounts to M. G. O’Neal, and I will pay them 
when presented. In fact, I was unapprised (until you notified me) 
that I was owing you anything, or I would have paid you before you 
left; or at least, I would have settled and given my note. But 
Iam now able to pay money to almost any amount. I was ap- 
prised of the work you had done—your mill interest, and some 
hauling, which it will afford me pleasure to settle for, &c.” 
Again, in a postscript, he says: ‘‘ Since writing this letter, I have 
received a ream of paper in the form of a bill in Equity, against 
the executors of And. Hampton, J. M. & A. Y. Hampton, stating 
that they are withholding Rachel Griffin’s share of property, and 
that the executors are insolvent, and want some guardian ap- 
pointed. Andrew, you must make some arrangement, as I shall 
make no defence, but turn over every cent and give a true ac- 
count of the balance. Say to Jack we are sued, and he must | 
pay his part on the Peter Adams debt. I only have in my hands 
about twenty-five hundred dollars which beloxgs to you, with the in- 
terest since you sold your half of the mall to me. I am anzious to 
have the matter wound up.” 

In the letter of the complainant, he claims that his brother is 
indebted to him, and _ specifies that he owes him on account of 
his mill interest. Answering this letter, the intestate of the de- 
fendant tells him to send his notes and accounts to.M. G. O'Neal, 
and he will pay them—which would seem to imply indebted- 
ness. He says then, that he was unapprised that he owed the 
complainant anything, until notified by him. Whilst this state- 
ment implies ignorance of indebtedness, before being notified, 
it concedes it after he was notified. He then, contradicting his 
previous statement, that he was unapprised that he owed the com- 
plainant anything, says, that he was apprised of the work which 
he had done—of his mill interest, and some hauling, for which 
he says it will afford him pleasure to settle. In the postscript, he 
makes a distinct admission, that he has in his hands, belonging 
to the complainant, about twenty-five hundred dollars, with in- 
vo, x1 41 
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terest, from the sale of the mill interest to him, in 1841, which he 
declares himself anxious to settle. In the argumentit was insist- 
ed that the admission about the mill interest, and the admission 
that he had $2500 in hand, belonging to the complainant, are to 
be referred to the purchase of his interest in the mills in 1841 ; 
that the complainant sets up no claim for anything in his bill on 
account of that sale; that they are not evidence of the claim 
which the complainant does make in his bill for the one-half of 
the partnership effects which came into his hands;. that the Ju- 
ry so considered them ; and these things being so, there was no 
evidence at all to support the complainant’s case, and the ver- 
dict ought not, therefore, to be disturbed. In the absence of 
the admissions in the record, both by the complainant and the 
defendant, that the purchase money. for the complainant’s half 
of the mill property sold in 1841 was paid, I admit that it would 
be doubtful whether the writer of this letter was speaking of, 
and referring to that, or the complainant’s interest in the proceeds 
of the partnership before the sale in 1841. The half of the in- 
terest inthe mill property, is a mill interest, and at the same time 
the half of the effects or profits which resulted from a_partner- 
ship in mills, isa mil interest. So that in that event, we could not 
disturb the verdict. But by the legal necessities of the pleadings, 
the inquiry whether the purchase money was or not paid, 
was not before the Jury. It was paid, asa conclusion of the law, 
drawn from the admissions in both bill and answer, and the Ju- 
ry were not at liberty to refer the admissions in the letter to the 
transaction of the sale. The learned counsel insists again, that 
in point of fact the statements in the letter referred to the sale, 
and if so, they were irrelevant to the complainant’s claim for the 
one-half of the partnership effects, and if irrelevant, there was 
no evidence to support the complainant’s case ; that the Jury 
had the right so to consider them, and, therefore, the verdict for — 
the defendant ought not to be disturbed. But I apprehend that 
upon the admission by both parties, that the purchase money for 
the one-half of the mills was paid in 1841, either out of the 
Court house or in it, it would be impossible for any one to say, 
that when six years afterwards, the defendant’s intestate admit- 
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ted that he had in his hands $2500 belonging to the complain- 
ant, he spoke of $2500 due on account of that transaction of 
sale. The admissions are obliged to refer to something else. 
To what else can they refer, than to the interest in mills which 
the plaintiff claims? It is within the range of possibility, that 
they may refer to some third account between the parties ; but 
that is altogether conjectural. The Jury were called to apply 
them tothe issue made for their trial; there is no evidence to 
authorize their application to any other matter. They had be- 
fore them an acknowledgement that the defendant was indebted 
on account of a mill interest. 'The complainant’s claim, as set 
forth in his bill, grew oft of a partnership im mills. They had 
before them, a distinct admission that the defendant’s intestate 
had in his hands, belonging to complainant, $2500. The com- 
plainant charged, that he had received five thousand dollars 
worth of effects, growing out of the partnership in the mills, 
blacksmith’s business, &c. one-half of which, belonged to him. 
Was not the case, in the absence of any testimony for the defend- 
ant, made out for the complainant? We think it was, and are 
obliged to hold that there was no evidence for the defendant, in 
whose favor the verdict was rendered. 

The defendant’s intestate, in the postscript, does not speak of 
the $2500, as a swm due for a purchase, as would be natural if 
he referred to the purchase, but as a sum in hand belonging 
to the claimant, which is also a natural form of expression, where 
the sumis derived from property of another. The fact that he 
admits interest upon it to be due since the sale of the one-half 
of the mills, is laid hold of to prove that the party referred to a 
sum due on that purchase. Butit was at that time that he took 
in hand the partnership effects, and may very well have conclud- 
ed in his own mind, that complainant’s share of them would 
bear interest from that time, and therefore, so expressed him- 
self. , 

Let the judgment below be reversed. 
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No. 47.—Joun J. Mrrcuett, plaintiff in error, vs. Joun TrEa- 
nor, defendant in error. 


[1.] Cohabitation is presumptive evidence of the wife’s authority to con- 
tract; and it is for the husband to rebut the presumption by showing that 
the goods were supplied under such circumstances that he is not bound to 
pay for them. But where the husband and wife are living apart, the 
onus lies the other way ; and itis for the tradesman to show that the sep- 
aration has taken place under such circumstances as will render the hus- 
band liable. 

[2.] Subsequent provision made by the Court for past alimony will not bar 
the right of recovery for goods previously furnished. 

[8.] If the tradesman supplies the goods to the wife, and gives the credit to 
her, the husband is not liable. 

[4.] Whether the credit was given to the wife or the husband, is a question 
of fact for the Jury. 


Assumpsit, &c. in Baldwin Superior Court. Tried before 
Judge Jounson, February Term, 1852. 


This was a suit by John Treanor against John J. Mitchell, 
upon an account for merchandize. The following statement of 
facts was agreed upon by the parties in the Court below: 

“The goods charged in the account of plaintiff, were pur- 
chased by Mrs. Catharine Mitchell, the wife of defendant, in 
the year 1849, commencing onthe 3d February and ending 
on the 27th December, 1849—she, during the whole time, 
living separate and apart from her husband; having been con- 
strained by family disagreements, and the unkindness of her 
husband, to leave the house of her husband, and live apart 
from him, with her infant child, seven years of age. During 
the separation aforesaid, she purchased and received the articles 
in the account sued; and they were charged by the plaintiff on 
his original book of entries to her, and not to Dr. Mitchell. Dr. 
Mitchell was then, and now is, possessed of some thirteen negro 
slaves and other property. ‘The articles purchased were. suita- 
ble to his pecuniary circumstances. At the time of the sepa- 
ration, no provision was made for the wife and child. Subse- 
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quent to the making of the account, to wit, in February, 1850, 
a partial divorce was granted to Mrs. Mitchell; and the Jury al- 
lowed for past maintainance in their verdict granting the di- 
vorce. Dr. Mitchell gave an order to a third person, address- 
ed to plaintiff, during the year 1849, desiring him to furnish the 
bearer with six yards of homespun; and which order plaintiff 
refused to comply with, saying Dr. Mitchell had no account 
there.” 

Upon this agreed statement of facts, the Court charged the 
Jury: “ That Mrs. Mitchell having been constrained by the un- 
kind treatment of Dr. Mitchell, to leave his house and live sep- 
arate from him, without any provision having been made for 
her support, carried with her a letter of credit for necessaries 
suitable to the conditon of the husband; that the subsequent 
provision for alimony did not affect the liability of the husband 
to the merchant, unless it be shown that the alimony had been 
paid, and applied to the payment of such account for neces- 
saries. The Court does not consider the charge of the goods 
to Mrs. Mitchell, as affecting the right of the plaintiff to recover 
from the husband.” 

This charge is assigned as error. 


W. S. Rocxwett, for plaintiff in error. 
I. L. Harris, for defendant. 
By the Court.—Lumrkin, J. delivering the opinion. 


[1.] This was an action of assumpsit, brought by John Treanor 
against John J. Mitchell, to recover the value of a bill of goods 
furnished by the plaintiff to the wife of the defendant. The 
facts, as agreed upon by the parties, are these: The merchan- 
dize charged in the account was purchased by Mrs. Mitchell in 
the year 1849, commencing on the 3d of February and ending 
on the 27th of December of that year; she, during the whole 
of that time, living separate from her husband; having been 
constrained, by family disagreements and unkindness, to leave 
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his house and live apart from him, with her infant child, seven 
years old. The articles were charged in the original book of 
entries to the wife, and not to the husband. It appeared also, 
that during the year 1849, Dr. Mitchell gave an order to some 
third person, addressed to Treanor, desiring him to supply the 
bearer with six yards of homespun, which the plaintiff refused 
to purchase ; saying, that Mitchell, the defendant, had no ac- 
count with him. 

Dr. Mitchell was then, and is now, in possession of some 
thirteen slaves and other property; and the things bought were 
suitable to his circumstances and condition in life. At the 
time of the separation, no provision was made for the wife. 
Subsequently, to wit, in February, 1850, a partial divorce was 
granted to her; and bythe verdict of the Jury, an allowance for 
past maintenance was decreed by the Jury. 

Upon this testimony, is the husband liable for the debt? 

[1.] As cohabitation is presumptive evidence of the wife’s au- 
thority to contract, it is for the husband to rebut that presump- 
tion, by showing that the goods were supplied under such cir- 
cumstances, that he is not bownd to pay for them; but where 
the husband and wife are living apart, the onus lies the other 
way, and itis for the tradesman to show that the separation has 
taken place under-such circumstances as will render the hus- 
band liable. 2 Bright on Husband and Wife, 11, 12. 

We think the proof that the wife was constrained to leave the 
house of the husband, on account of mistreatment, is sufficient 
to make him chargeable for her maintenance. She was ejected 
from his domicil with a letter of credit for necessaries. 

[2.] Neither ishe relieved from liability by the subsequent 
provision made by the Court and Jury, for past alimony, the 
goods having been previously delivered. 

[3.] But did Mr. Treanor deal with Mrs. Mitchell on the 
credit of the defendant, her husband? Ifhe did not, then the 
husband is not answerable. 

Chancellor Kent lays down the rule explicitly, that if the 
tradesman furnishes the goods to the wife, and gives the credit 
to her, the husband is not liable, though she was at the time liv- 
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ing with him. (2 Com. 146.) .2 fortiori, is he not liable if 
they were living apart! 3 

Mr. Bright says the husband has been held not to be liable 
where the dealing with the wife took place on the credit of an- 
other; and where the tradesman made out the invoice and accounts 
to the wife, and drew bills of exchange for her to accept. Bright - 
on Husband and Wife, 18. 

Clancey maintains the same doctrine. Treatise on Hus. and 
Wife, 25, 26. 

The principle thus stated is fully sustained by all the reported 
cases. See Holt vs. Brien, 4 B. & Ald.252. Montague vs. Benedict, 
3B. & C. 631. 8S. C. Montague vs. Barron, 5 Dowl. & Ry. 532. 
Harvey vs. Norton, 4 Jur. 42. Freestone vs. Butcher,9 Car. & a 
P. 647. Metcalfe vs. Shaw, 3 Camp. 22. Bentley vs. Griffin, 5 
Taunton’s Rep. 356. 

In the case in 3d Campbell, Lord FEllenborough declared 
that it was a plain ground, that if the goods were not supplied 
on the credit of the husband, that he was not liable. 

On a writ of error, to reverse a judgment of the King’s 
Bench, it was decided in the Exchequer Chamber, that assump- 
sit against the husband for money lent to the wife, at the re- 
quest of the wife, was not maintainable ; because, it appeared 
on the record, that the contract was made with the wife and 
the credit given to her, and not to the husband. Stone vs. Mac- 
Nair, in error, 7 Taunton, 432. 4 Price, 48. 

Being satisfied then, that the general liability of the husband 
is repelled by the proof which goes to show that the credit was 
given to the wife, and that the plaintiff looked to her alone for 
payment, the cause must be sent down for another trial. 

[4.] Whether a tradesman who furnishes goods to a wifé, 
gives credit to her or her husband, is a question of fact, to be 
determined by the Jury. 
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No. 48.—L. P. Harwett and Wife, plaintiffs in error, vs. J. 
W. Armstrone and others, defendants in error. 


[1.] Where an order was taken in a Court of Equity requiring a defendant 
to answer the complairant’s bill within ninety days, or that the bill should 
be taken pro confesso, and the defendant having failed to file his answer 
within the time limited, the Court, upon cause shown, allowed the defend- 
ant to file his answer upon payment of costa, the answer being full and 
satisfactory ; and refused to permit the complainants to take their bill pro 
confesso: Held, that the refusing the motion to take the bill, pro confesso, 
and allowing the defendant to file his answer upon terms, wasa matter 
resting in the sound discretion of the Court below, which this Court would 
not control—there not appearing to have been any flagrant abuse of such 
discretion. 

[2.] When the usual rule or order for a defendant in a bill in Equity to an- 
swer the same, is taken, it should always be entered on the minutes of the 
Court. The mere memorandum on the Bench docket, that /eave was grant- 
ed by the Court, to take the rule, does not furnish the proper evidence 
that the rule or order was actually taken, or the terms thereof. 


In Equity, in Putnam Superior Court. Decision by Judge 
Jounson, March Term, 1852. 


L. P. Harwell and wife filed a bill against James W. Arm- 
strong and Joseph Johnson, returnable to March Term, 1851, 
of Putnam Superior Court. At that term, the entry of “Usual 
Rule” was made on the docket, but no order was taken on the 
minutes. At the September Term thereafter, no answer had 
been filed, when defendants’ solicitor being present in Court, 
at his request, the following order was taken: “It is ordered 
that the answer be filed within ninety days after the adjournment 
of this Court, and on failure thereof, the bill be taken as con- 
fessed against them.” 

At the March Term, 1852, the answer not having been filed 
until after the expiration of the 90 days, solicitor for complain- 
ants moved to take the bill as confessed. 

The Court refused the motion, and allowed the answer to be 
filed, on payment of costs—the Court certifying, that “ on look- 
ing into the bill and answer, he was of the opinion that the an- 
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swer disclosed important interests connected with the defend- 
ants and others, not parties to the bill, and that the answer was 
full.” 

The excuse given for the failure to answer in time, was, that 
the solicitor expected to see his client in the City of Macon, on 
a visit there, within the time; but not seeing him then, he after- 
wards forgot it. 

This refusal of the motion is assigned as error. 


J. Winertetp, for plaintiff in error. 
R. Harpemavy, for defendant. 
By the Court.—Wanxner, J. delivering the opinion. 


In this case, the Court below allowed the defendant, Arm- 
strong, to file his answer under the circumstances stated in the 
record: refusing to permit the complainants to take their bill 
pro confesso ; and the question is, whether this Court will con- 
trol the discretion of that Court, under this statement of facts? 
In Moody vs. Fleming, (4 Ga. Rep. 117,) this Court held,- that 
it would not control the discretion of the Court below, only in 
cases where there is a refusal to exercise it, or a flagrant abuse 
of it. 

[1.] This is a bill filed for discovery and relief. It is not 
so much the privilege of the defendant to file his answer, as it is 
the right of the complainants, to have the discovery sought by 
it. By neglecting or refusing to answer, the defendant is in 
contempt of the process of the Court. (1 Daniel’s Chan. Prac- 
tice, 538.) By allowing the defendant to file his answer in this 
case, the complainants only obtained what they originally 
sought by their bill. The answer was full and satisfactory, and 
disclosed important interests connected with the defendants and 
others, not parties to the bill. 

The 53d section of the Judiciary Act of 1799 declares, that 
the defendant shall appear at the next term of the Court after 
the bill has been served according to the requisitions of the 
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Statute, and answer the same, and if he shall fail, or refuse to 
do so, the facts in said bill shall be taken pro confesso, and the 
Court may proceed to decree, as to justice shall appertain. 
Prince, 447. Now by this latter clause of the Statute, it would 
seem that the Legislature contemplated that the Court should 
exercise a sound discretion in the matter—such a discretion as 
to justice should appertain. It is true, that by another clause in 
the same Statute, the cause must be ready for trial at the farth- 
est, at the fourth term of the Court from the filing of the bill; 
indeed, the trial of the cause cannot be extended to the fourth 
term of the Court, unless very special cause be shown. The 
bill, in this case, was filed at March Term, 1851. The an- 
swer was allowed to be filed at March Term, 1852; the second 
term ofthe Court, from the filing of the bill, unless the word 
“inclusive” intends that the term of the Court at which the bill 
was filed shall be counted; in that event, the answer was filed 
at the third term, and might have been tried at that term, had 
the parties been ready for trial. 

The complainants in this case certainly do not occupy any 
better position before the Court than if their bill had been taken 
pro confesso. In Wooster vs. Woodhull, (1 Johns. Ch. Rep. 539,) 
it was held, that a defendant who has suffered a bill to be taken 
pro confesso, anc a decree, by default, to be entered against 
him, may, under the special circumstances of the case, be let 
into a defence on terms; it resting in the sound discretion of 
the Court, to relieve the party or not, from the consequences 
of his default. See also, 2 Maddock’s Ch. Practice, 249. We 
do not think the grounds upon which the application for the exer- 
cise of the discretion of the Court ig based in this case, very 
strong or meritorious,.on the part of the defendant; and had 
the Court refused the application to file his answer, we should not 
have been inclined to have interfered with its judgment ; nor will 
we now interfere, to control the discretion of the Court below, 
in allowing the answer to be filed; inasmuch as the filing of the 
answer of the defendant will, in all probability, promote the ends 
of justice. As a matter of practice, the order for the defendant to 
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answer a bill in Equity, should always be entered on the minutes 
of the Court. 

[2.] The entry on the Bench docket, as we have repeatedly 
held, is not the proper evidence asto what has been done or 
adjudicated by the Court. The entry on the Bench docket of 
‘usual rule,” is only a memorandum of the presiding Judge, 
shewing that /eave was granted to take the usual rule; but is 
not evidence that the usual rule was taken in the cause, for the 
defendant to answer. The minutes of the Court afford the evi- 
dence of that fact. To grant leave to take the usual rule for 
the defendant to answer, is one thing, and actually taking, or 
drawing up such rule or order for that purpose, is another, and 
much more substantial part of the proceedings in the cause. 

Let the judgment of the Court below be affirmed. 





No. 49.—Sotomon B. Mourpny, plaintiff in error, vs. Tae Jus- 
TICES OF THE lnreRIoR Court oF Wiikinson County, de- 
fendants in error. 


[1.] When there is money in the hands of aSheriff, raised from the sale of a 
runaway slave, by virtue of a process issued in the name of the Clerk of 
the Inferior Court, on an order of the Justices of the Inferior Court; it is 
according to law to move a rule against him to require him to pay it 
over, in the name of the Inferior Court, and it is also competent for the 
Justices to preside on the trial of an issue formed on a traverse of the 
Sheriff’s return to such rule. 

[2.] If, on the trial of a cause, illegal testimony be admitted, a new trial will 
not be granted on that account; provided it is clear that there was evi- 
dence sufficient before the Jury toauthorize the verdict, independent of the 
illegal testimony. 

[8.] To a rule calling upon the Sheriff to pay over money, he returned that 
the money had been raised and paid over to the person authorized to re- 
ceive it. Upona traverse of such return: Held, that the Sheriff will 

be held to prove his averment that the money had been paid over. 
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Certiorari, in Wilkinson Superior Court. Decided by Judge 
Jounson, April Term, 1852. 


The Inferior Court of Wilkinson County, ordered the sale of 
arunaway negro, named Anthony, after a due advertisement of 
the same, as required by law. The Clerk of the Inferior Court 
issued a process, which he termed an attachment, requiring the 
Sheriff to sell, &c. The Sheriff levied this process on the ne- 
gro, Anthony, and made the following return thereon : 


‘The above levy sold for four hundred and fifty-one dollars, 
and after deducting all costs and expenses, leaves a balance of 
two hundred and forty-seven dollars and twenty-five cents, paid 
to this attachment. S. B. MURPHY, Sh’ ff.” 


Subsequently the Inferior Court passed an order as follows: 


Tue Justices OF THE 1nFERIOR Court, Attachment from Wilkinson In- 
vs. ferior Court, returnable to Jan- 

ANTHONY, & runaway negro man, slave. uary Term, 18477. 
It appearing to the Court that Solomon B. Murphy, late Sher- 
iff, has collected on the above stated attachment, the sum of 
$451: It is ordered that he show his actings and doings in re- 


lation thereto, &c. 


The Sheriff made return thereto, that he paid out for fees and 
expenses, $252.58, leaving a balance of $198.42, which amount 
he paid to A. B. Raiford, late Treasurer of the County. This 
return was sworn to by the Sheriff. 

A traverse was filed to this return, and issue formed thereon. 

Upon the trial of this issue in the Inferior Court, Murphy, by 
his counsel, objected to the Justices of the Inferior Court sit- 
ting in the cause, on the ground that they were the parties plain- 
tiff of record, which objection was overruled and excepted to. 

He then ubjected to the farther progress of the cause, on the 
ground that the Clerk, and not the Justices of the Inferior 
Court, was the proper party; which objection was overruled and 
excepted to. 














MILLEDGEVILLE, MAY TERM, 1852. 333 
Murphy vs. The Justices of the Inferior Court of Wilkinson County. 








Plaintiff’s counsel tendered in evidence, the deposition of A. 
B. Raiford, late Clerk and Treasurer, to show that the balance 
was never paid over to him. Defendant’s counsel objected, on 
the ground that Raiford was interested and an incompetent wit- 
ness. The objection was overruled and excepted to. 

On these exceptions a writ of certiorari to the Superior Court 
was sued out, and on hearing the return thereto, Judge John- 
son refused to sustain the writ; overruling the 1st and 2d grounds, 
and holding that there was evidence sufficient to sustain the 
verdict, without the testimony of Raiford. 

In addition to the return on the attachment, it was proven that 
the books of the Clerk and Treasurer showed no money paid 
from the sale of said negro to the Clerk. There was no proof on 
the part of the Sheriff that he had paid the money to Raiford, 
the Clerk. 

Exceptions were filed to Judge Johnson’s decision, and error 
assigned thereon. 


Cocuran, for plaintiff in error. 
Bowen, for defendant in error. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The first exception which I consider is, that the Inferior 
Court of Wilkinson County were not the proper parties to move the 
rule against the Sheriff. The arguments to sustain this excep- 
tion are, that the process under which the Sheriff raised the mo- 
ney by the sale of the negro, issued in the name of the Clerk of 
the Inferior Court ; that by Jaw the fund is payable to him; that 
he is the only person who could move the rule, and therefore the 
Inferior Court cannot move it. The law directs that runaways, 
when committed to jail, shall be advertised, and if no owner ap- 
pears, the Jailer shall notify the Justices of the Inferior Court ; 
whose duty it shall be to cause the slave to be levied upon by the 
Sheriff, and after being advertised, to be sold by him on the first 
Tuesday in the month, unless a claimant shall appear and 
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prove property in him ; after paying jail-fees and all other expens- 
es incurred on account of the slave, the balance of the money 
raised from the sale, is to be paid to the Clerk of the Inferior Court, 
and becomes a County fund, to be used as such ; provided farther, 
that if within twelve months after the slave is sold, any person 
shall appear and prove property in the slave, the Justices of the 
Inferior Court shall order the amount thus paid to the Clerk, to be 
paidto such person. Cobb’s Vew Digest, 1003, 1004. This record 
discloses that the Inferior Court passed an order directing the 
slave, Anthony, to be sold, and the Clerk issued a processin his 
own name, reciting this order, directed to the Sheriff, requiring 
him to advertise and sell him, returnable before the Inferior Court 
of Wilkinson County. It does not appear that any claim to the 
slave was putin, either before the sale, or within twelve months 
thereafter. No claim whatever was established at any time. 
By Statute, then, the proceeds of the sale, after paying jail-fees 
and other expenses, became a fund belonging to the County of 
Wilkinson. The Justices of the Inferior Court are by law, the 
public agents or trustees of all County funds, and it is compe- 
tent for them in that character, to institute such process or pro- 
ceedings as may become necessary for the collection and safety 
of such funds. Justices of the Inferior Court vs. Plankroad Com- 
pany, 9 Ga. R. 485, 86. 

Upon this principle, it was legally proper for them to move 
against the Sheriff for this fund—nay, it was their duty to do so. 
No matter how the fund came into his hands—if it was a Coun- 
ty fund, it was their duty to collect it; not as a Court, but as 
the agents of the law, charged with the general supervision and 
control of the property and money of the County. The Clerk, 
in issuing the process, acted ministerially. He has no authori- 
ty to issue the process, without an order from the Justices. It 
was that order that gave vitality to the process. The Justices 
alone could order the sale, and upon that order, without a pro- 
cess,I have no doubt the Sheriff could have sold the slave. 
Electing, as they may do, to issue a process, they used, as they 
may do, their Clerk for the purpose. The fact that the money 
is by law payable to him, gives him no power over it—he is 
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simply the depository. The legal control over itis in the Court. 
We find no objection to the ruling of Judge Johnson on this 
exception. 

The next exception is, that the Justices of the Inferior Court 
could not try the issue on the traverse of the Shenff’s return, be- 
cause, being parties to the proceeding against the Sheriff, they 
were sitting as judges in their own case. They were par- 
ties, as public agents, and not in their own right as citizens. It 
was not their, case, but that of the County. They had no in- 
terest in the cause, different from, or greater than that of any 
other citizen. They occupied the position of naked trustees. 
The money, when paid over, would not go into their hands, but 
into the hands of the legally authorized depository of the County. 
By law, they have jurisdiction both of the subject matter and of 
the Sheriff. ‘The whole of this record shows, that the proceed- 
ing was instituted to compel the payment of a public fund in the 
hands of the Sheriff; it shows how it was raised, and the 
final judgment passes it from the Sheriff to the custody of 
the law, and I do not entertain a doubt but that that judg- 
ment will be a complete bar to any subsequent proceeding in- 
stituted by the Clerk, or any other person, for the same money. 
We are satisfied that this exception was not well taken. See 
the case of The Governor, &c. vs. Richard Basset and his sureties, 
determined at Macon, in February, 1852. Ante. 207. 

[2.] On the trial before the Inferior Court, the Clerk who was 
in office when the money was raised, a Mr. Raiford, was sworn, 
to prove that the Sheriff had not paid the money to him. He 
was objected to, as being incompetent from interest. The ob- 
jection was overruled, and the ruling excepted to in the certiorari. 
Judge Johnson very properly decided against the competency of 
Raiford, but refused to send the cause back, upon the ground that 
independent of the testimony thus illegally admitted, there was ev- 
idence sufficient before the Jury that tried the traverse, to war- 
rant their verdict—which was against the Sheriff. It was clear- 
ly competent for him to do this. It is well settled thata new 
trial will not be granted upon the ground of the admission of il- 
legal evidence, if without that, it is manifest that from the evi- 
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dence, the Jury were obliged to find as they did find. That is 
the rule of this Court—of the Superior Court, upon a motion for 
a new trial, and also upon the hearing of a certiorari. 

Was then, Judge Johnson right in holding, that beside the il- 
legal evidence, there was, plainly and incontrovertibly, testimo- 
ny sufficient to warrant the verdict? 

Upon the trial of the traverse, the process was in evidence, 
with the Sheriff’s return thereon of the sale—of the disburse- 
ment for jail-fees and other expenses, and exhibiting a balance 
of upwards of two hundred dollars. His return to the rule ac- 
knowledged the sale—set forth the amount—the amount of pay- 
ment on acrount of jail-fees and other expenses, and presented 
a balance of some $198.42, which balance the return states, 
was paid to A. B. Raiford, the Clerk and Treasurer. It was also 
proven that the books of the Clerk and Treasurer showed no 
payment of this fund to him. There was no evidence for the 
Sheriff, except, that one witness testified, that he heard the 
Clerk ask the Sheriff for a settlement of this money, and that af- 
terwards he heard the Clerk say that he had a settlement with the 
Sheriff, but whether the settlement spoken of was of this par- 
ticular fund, the witness stated he did not know. Now, it is 
clear that the return onthe process, and the admissions in the 
return to the rule, prove the balance in the hands of the officer 
for which the verdict was rendered. Upon this proof he is ne- 
cessarily liable, unless he discharges himself by showing that he 
has paid it over, according to his response—or by proof of some- 
thing else which is in law a discharge. 

[3.] It was insisted in the argument, that upon a traverse, 
under our Statute, of a Sheriff’s answer to a rule to pay over 
money, the return is prima facie evidence for him, and the tra- 
verser takes the burden of disproving it. Such is not the rule, 
without very important qualifications. ‘The movant of the rule 
assumes the burden of proving the money in the hands of the 
Sheriff. If the Sheriffin his return denies the receipt of it, and 
it is traversed, the traverser, who is still the movant, would be 
compelled to disprove his return, and show that he has received 
the money. Butin a case like this, where the return admits 
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the receipt of the fund, and goes on to aver a payment over, such 
averment is not evidence to discharge the Sheriff, but he will be 
held to prove it. He cannot both charge and discharge himself. 
He will not be permitted to be his own witness, and put his ad- 
versary upon proving a negative. He certainly is not in a more 
favored condition than a defendant in Equity, who is always 
held to proof of independent matter set up in his answer, in dis- 
charge or avoidance. Here the Sheriff did not sustain his aver- 
ment, that he had paid the balance to the Clerk, by any evi- 
dence whatever, upon which a Jury could act. He stood charg- 
ed with the fund by his return on the process and by his return 
to the rule, corroborated by the fact that no entry was found on 
the books of the Clerk, whose duty it is by law, to make such 
entry. If he had paid it over, it was incumbent on him to show 
it by legal proof; that he did not do, and the Jury, in our judg- 
ment, could not have found otherwise than they did. 
Let the judgment be affirmed. 





No. 50.—Josepu L. Terry and others, plaintiffs in error, . vs. 
W. Burrineton and another, propounders, &c. defendants 
in error. 


[1.] Testamentary capacity is to be determined by the condition of the 
testator’s mind at the time of his executing or acknowledging the will. 

[2.] For the purpose of shedding light npon the state of the testator’s 
mind when the will wasmade, evidence of its condition, both before and 
after the period, may be produced. 

[3.] As an independent fact, proof of incapacity at one period, is inadmie- 
sible to impeach a will made at another. 

[4.] When testimony has been introduced, showing that the testator’s mind 
was the same when the will was made that it was at a subsequent period, 
when he was found to be non compos mentis, proof of his incapacity at. 
the latter period, is relevant and proper to attack the will. , 


voL x1 43 











338 SUPREME COURT OF GEORGIA. 
Terry e¢ al. vs. Buffington and another. 








[5.] When insanity is once found, upon an inquisition of lunacy, it is pre- 
sumed to continue; and the onus is cast upon those offering a will, to 
show that the disqualification has been removed. 

[6.] Whenit is apparent that justice may have been defeated by the mis- 
apprehension of the facts or the law, by the Court, in its charge to the 
Jury, the error calls for correction, asa matter of right. 

('.] If, taking all the instructions collectively, the law seems to have been 
properly expounded to the Jury, the judgment will not be reversed, though 
some one opinion may be erroneous. 

The correctness of a charge must be determined by the whole, taken to- 
gether. 

[8.] Fraud is a distinct head of objection to the validity of a will, from im- 
portunity and undue influence; usually they are the very opposites of 
each other. Both are equally destructive of the validity ofa will. 

[9.] By the Statute Law of some of the States, when insanity of the testa- 
tor is alleged, the inquiry must always be, whether, at the time of exe- 
cuting or acknowledging the will, the testator was capable of making a 
valid deed or contract ; and no inferior grade of intellect will suffice; but 
such is not the rule of the Common Law, nor in Georgia. 

[10.] The right to the free enjoyment and disposition of one’s property, is 
required by the best interests of society. 

[1).] The phrase, “‘a mere glimmering of reason,” usedin Potts and others 
vs. House, (6 Ga. Rep. 324,) explained and illustrated. 

[12.] It isthe duty of the Courts to administer justice according to law, 
and it is irregular and improper to call upon counsel to waive any legal 
right, in the presence and hearing of the Jury, who are charged with the 
case. 


Caveat to will, on appeal in Elbert Superior Court. Tried 
before Judge Baxter, March Term, 1852. 


This was a caveat to the will of William Ward, deceased. 
The grounds of caveat were, Ist. Insanity; 2d. Undue influ- 
ence; 3d. Fraudulent representations and practices on the part 
of the principal legatee in the will. 

The will was dated Ist day of June, 1844. Much evidence 
was introduced on both sides, which it is unnecessary to be 
here repeated. After all the evidence was introduced, counsel 
for caveators proposed to prove by Dr. Edwin A. Jones, “ that, 
as a physician, he examined deceased in November, 1849, and 
‘that, at that time, he was, from oldage, or some other cause, 
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totally deprived of reason—being, as witness would term him, 
idiotic ;” caveator having previously proven that the condi- 
tion of the deceased at that time was the same that it was in 
1844, when the pretended will was executed. The Court re- 
jected the evidence ot Dr. Jones, on the ground that it was too 
remote; which decision is the first ground of error assigned. 

Counsel for caveators also offered in evidence, the record of 
a commission of lunacy, with the proceedings under it, in No- 
vember, 1849, by which Wm. Ward was found to be an idiot 
and insane. The Court rejected this evidence also, (certifying 
that the result of the finding was not announced to the Court,) 
and this is assigned as error. 

The Court charged the Jury, that “the probate of the will 
was resisted on three grounds, (naming them as above;) but 
that the last two, (undue influence and fraud) amounted to the 
same thing—but that the Jury might understand him fully, 
he had written down his charge as follows: 

“You have two of the most difficult questions to determine, 
that can be submitted to the consideration of a Jury for their 
decision. Suchis the peculiar character of the human mind— 
such is the difference in the intellectual powers of man—it is 
difficult to determine when capacity ceases and incapacity be- 
gins. What constitutes a sufficient capacity to make a will? 
If the testator, at the time he makes his will, has any mind; 
is not an idiot or lunatic ; if his mind is not totally eclipsed ; if 
it is not entirely extinguished; he has sufficient capacity to 
make a will. No imbecility, eccentricity, incapacity to make 
contracts, or extreme old age, unless the mind has become ex- 
tinct from age, are sufficient to set aside a will. If you 
think the testator had not sufficient capacity, according to the 
above rule, then you ought to declare, by your verdict, that the 
will propounded, is not the last will and testament of William 
Ward. But if you believe from the evidence, that William 
Ward had, at the time he made this will, sufficient capacity ; by 
the same rule then, you ought to declare the paper propounded 
is the last will and testament of William Ward ; unless you be- 
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lieve the will of William Ward was obtained by improper in- 
fluences. 

“To constitute improper influence, it must amount to moral 
coercion. It is constraining aman to make a will, contrary to 
his wishes, by excessive importunities, threats, fear, deceit, 
fraud or misrepresentations, whereby such control is acquired 
over the testator, as deprives him of his free agency, and con- 
strains him to make a will contrary to his wishes. It is not im- 
proper to pursuade, to appeal to the affections or understanding 
of the testator to make a will. The influence acquired over a 
testator by kindness or affection, is not improper. Thus, if you 
believe, from the testimony, that William Ward’s will was ob- 
tained by improper influence or fraudulent practices, then you 
ought to declare the paper propounded is not the last will and 
testament of William Ward. But if you believe it was not obtain- 
ed by improper influence or fraudulent practices, then you 
ought to declare it the last will and testament of William 
Ward.” 

On which charge, error has been assigned: 

1st. Because the Court should have told the Jury, there 
must be mind acting regularly, and the will should be the ema- 
nation and result of that mind, in order to be set up. 

2d. The Court erred in saying that ‘ undue influence amount- 
ing to moral coercion, and fraudulent representations and prac- 
tices in obtaining the will, amounted to the same thing, and 
that the latter must amount to moral coercion.” 

3d. That the charge in reference to these two last grounds is 
confused and calculated to perplex and bewilder the Jury. 

4th. That the charge nowhere presents fairly to the Jury, the 
3d ground of caveat, viz: fraudulent misrepresentations and 
practices. 

After the Jury retired, one of their body returned and asked 
the Court, privately, to send out to them his written charge 
aforesaid. Whereupon, the Court inquired of the counsel, on 
both sides, publicly, if they would consent. Counsel for ca- 
veators remarked that it was irregular, and they could not con- 
sent; whereupon, counsel for propounder said, “ we are per- 
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fectly willing on our side.” The Court then sent word by the 
Juror, that they could not get his charge. 
Which proceeding by the Court is assigned as error. 


T. R. R. Coss, for plaintiff in error. 
W. T. Van Duzer, for defendant in error. 


By the Court—Lumpexiy, J. delivering the opinion. 


This case comes up on a writ of error, from the Superior 
Court of Elbert County, on exceptions taken at the trial of is- 
sues which came before that Court, on appeal from the Court of 
Ordinary of the same County, upon a caveat against the admis- 
sion to probate of a certain instrument of writing, purporting 
to be the will of Wilham Ward. 

There are several bills of exception; some to the rejection 
by the Court of evidence offered on the part of the caveators, 
to impeach the validity of the instrument; others to a series of 
instructions given by the Court to the Jury, after the testimo- 
ny was closed; and one to the alleged misconduct of the 
presiding Judge, after the Jury were charged with the case, and 
had retired to their room. 

The first question we are called upon to decide, is as to the 
compétency of the testimony of Dr. Edwin A. Jones. The 
witness examined the testator, as a physician, in November, 
1849, and swore, that at that time, from old age, or some other 
cause, he was totally deprived of reason—‘‘ being what he 
would term an idiot.” It was previously proven, that his men- 
tal condition at that time was the same that it was in 1844, when 
the will was made. The evidence was objected to and ex- 
cluded by the Court, on the ground that it was too remote. 

[1.] The general principle will not be controverted, that the 
state of mental capacity is to be determined by the condition of 
the testator’s mind, at the time of his executing or acknowl- 
edging the will. For notwithstanding his incapacity at a prior 
or subsequent time should be proved, it does not necessarily 
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follow, that he was incompetent, when the will was made ; espe- 
cially if the incapacity be subsequent to the execution of the 
instrument. 

[2.] And notwithstanding, it may be true, that for the pur- 
pose of shedding light upon the state of the testator’s mind when 
the will was made, evidence of its condition, both before and 
after that period, may be produced : 

[3.] Still as an insulated point, we should unhesitatingly hold 
that proof of the imbecility of William Ward in 1849, was in- 
admissible to impeach a will made by him in 1844. 

[4.] But here ithad been already established, that the state 
of the testator’s mind was the same in 1844, and before and 
after that date, that it wasin 1849. This laid the foundation 
for the introduction of Dr. Jones’ testimony. For if the testator 
was non compos mentis, in 1849, and his mind was in the same 
condition in 1844, when the will was made, then it follows irre- 
sistibly that the testator was incapable of disposing of his es- 
tate, when the instrument was executed. Per se, the proof was 
objectionable ; taken in connexion with the other evidence, it 
was relevant and proper. 

[5.] We are not prepared to rule that the inquisition of lu- 
nacy, found in 1849, stands upon the same footing. Had the 
insanity of the testator been legally established before the will 
was made, its continuance would have been presumed, and the 
onus cast upon the propounders of the will, to show that the 
disqualification had been reversed. The maxim is, semel furi- 
bundus semper furibundus praesumitur. ‘The converse of the 
proposition, however, or the doctrine of relation back, does not 
hold in such cases. The strongest objection, perhaps, to the 
admissibility of this judgment of lunacy is, that it is res inter 
alios acta. The record does not disclose that the propound- 
ers of the will were parties or privies to that proceeding. 

[6.] As to the objections made to the instructions of the 
Court, we admit that they were not so perspicuous, perhaps, as 
they might have been. The duty of summing up, especially 
where the facts are numerous and complicated, as in the pre- 
sent case, is often difficult to discharge. It is scarcely possi- 
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ble for the most enlarged and experienced mind, in the “ noise 
and confusion” of a nisi prius trial, to recapitulate and group 
together all the testimony for and against, and to lay down with 
precision the principles of law applicable to the facts. And 
when it is apparent that justice may have been defeated by the 
misapprehension of the proof or the law, by the Court, the error 
calls for correction as a matter of nght. 

[7.] If, however, taking all the instructions collectively, the 
law seems to have been properly expounded to the Jury, the 
judgment will not be reversed, though some one opinion may be 
erroneous. 3 Gill. and Johns. 450. 6 Harr. & Johns. 57. 7 
Ib. 147. 

[8.] Now it is conceded that fraud is a different head of ob- 
jection to the validity of a will, from importunity or undue in- 
fluence. Indeed they are usually the very opposites of each 
other. In the one case the party is induced by imposition to 
do willingly the act which he performs. The mind of the tes- 
tator being poisoned bythe fraudulent practices which have 
been resorted to, so far from having his free agency controlled, 
he delights to use the power which he has, to cut off near and 
dear relations—a wife or childzen for instance—having the strong- 
est natural claims upon his affection. He glories in the act, 
however absurd, unjust and unreasonable. 

Not so witha person who has come under the power or do- 
minion of another, and whose firmness has at last reluctantly 
yielded through fear, until he is made to do that which 
his judgment and will, if free and unconstrained, would in- 
stantly repudiate. 

Fraud and importunity are equally destructive of the valid- 
ity of a will made under their influence. And so the Judge, in 
substance, instructed the Jury, in the conclusion of his charge, 
the whole of which must be taken together. 

It is a curious fact and one worth noting, that in the speeches 
of Isaeus, the master of Demosthenes, ten out of sixty-four 
having been preserved, and which are the most ancient 
monuments extant of the kind, the orator urges the claim of 
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kinship and blood; and hurls the bitterest reproaches against 
the frauds suggested in the procurement of wills. 

_Itis contended that the Court should have told the Jury, upon 
the question of insanity, that there must be mind acting regu- 
larly; and the will, in order to be set up, should be the emana- 
tion or result of that mind. 

After the somewhat elaborate dreatise on wills, published by 
this Court in 1849, for which Potts and others vs. House, was the 
text, or as some may have supposed, rather the pre-text, we 
had thought that we should not be called on again for an ex- 
position of the phrase, “ sound and disposing mind and memory.” 
How vain the hope for any Court to entertain, that principles of 
law can be so stated as to bid defiance to the astuteness of coun- 
sel, against whose clients these principles operate. For myself 
I am free to confess that I utterly despair of ever furnishing a 
“ supplement” which will materially improve, much less sup- 
plant the original work, to which I have referred. 

[9.] We have no other standard in Georgia, by which the 
mental capacity of a testator is to be measured than that sup- 
plied by the Common Law. By the legislation of some of the 
States, the inquiry must always be, whether, at the time of exe- 
cuting or acknowledging the will, the testator was capable of 
making a valid deed or contract; and no inferior grade of in- 
tellect will suffice. Such, however, is not the rule here. Per- 
sons of unsound mind are not permitted to make wills; because, 
as the law makes a just post mortem disposition of the estates of 
intestates, it is deemed safer that the property of such persons 
should, like the estates of minors, under a certain age, be dis- 
tributed by law, rather than by the ostensible act of those who 
are necessarily the dupes of their imbecility or credulity. 

[10.] ‘The most sound and reflecting minds agree, neverthe- 
less, that the right to the free enjoyment and disposition of 
one’s property, is required by the best interest of society, and it 
will be found that the sacredness of the right has been guaran- 
teed and guarded in exact proportion with the advancement of 


civilization in the world. 
[11.] In Potts and others vs. House, (6 Ga. Rep. 324,) the 
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doctrine was stated as deducible from the authorities, that “a 
mere glimmering of reason” was sufficient to sustain a will. We 
have been requested—nay, importuned-—to explain what was to be 
understood by this language ; and we are assured that it has been 
grossly misapprehended and perverted. The meaning we sup- 
pose to be this: 

Testaments of chattels might, at Common Law, and by the 
laws of this State, be made by infants of the age of fourteen, if 
males, and twelve, if females. This was the English rule until 
the Statute of I. Victoria, by which the testamentary power of in- 
fants is abolished. Itis the rule here still. This, by way of 
illustration, we will designate as the morning dawn of reason, 
or the break of day of the mind, in legal contemplation. It 
continues to unfold and expand until it culminates to the me- 
ridian blaze of noon, when no suspicion is entertained of the 
competency and freedom to act of the testator. It then begins 
to go down until its disk disappears beneath the horizon. Still, 
there is the mellow glow of twilight, by which the testator is 
enabled to comprehend the contents of his will—the nature of 
the estate he is conveying to his family connexion—their rela- 
tive situation to him—the terms upon which he stands with 
them—his own situation, and the circumstances which surround 
him. These and like objects, although seen by the testator .as 
through a glass dimly, by reason of the infirmity of age, or oth- 
er causes, are still contemplated, not by the flashy, fitful and 
evanescent glare of the aurora borealis; but the steady, 
though subdued light and illumination of the “glorious king 
of day,” although disrobed of his gorgeous and dazzling 
beams. The animus testandi, the soul of a will, animates the 
form of the instrument which he has executed. 

[12.] As to the complaint against the Court, for calling up- 
on counsel in the presence and hearing of one of the Jurors, to 
know whether they were willing for the written instructions to 
be sent out tothe Jury after they were charged with the case 
and had retired to their room, we would remark, generally, that 
it is irregular and improper for the Court to call upon counsel, in 
the presence of the Jury, to waive any legal right whatever. It 
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is the duty of the Court to administer justice, according to law. 
Berry. vs. The State, 10 Ga. Rep. 371. 

Either the Court should have delayed making the call until 
the Juror had retired, and if necessary have dismissed him from 
its presence for that purpose; or what would have been better, 
the whole Jury should have been brought back into the box, 
and the charge reiterated to them, in the presence of the parties 
or of their counsel. 

While we would not reverse the judgment, and direct a new 
trial on account of this irregularity, we cannot suffer it to pass 
without condemning the practice. 





No. 51.—Tue Cenrrat Banx or Georeta, plaintiff in error, 
vs. AuLEN LitTLE, administrator, &c. and others, defendants 
in error. 


[1.] A debt due to the Central Bank of Georgia, is not, in legal contempla- 
tion, a debt due to the public, as contemplated by the Act of 1792, which 
will entitle it to priority of payment out of a decedent’s estate, on 
general principles; but it is competent for the General Assembly to 
declare, that debts due to the Central Bank, shall have priority of pay- 
ment, in the same manner as debts due to the public, and the General As- 
sembly has so declared, by the 12th section of the amended charter of the 


Central Bank. 

[2.] When the State of Georgia incorporated the Central Bank, and placed 
the public funds in that institution, to be controlled and managed by the 
officers thereof, she divested herself, so far as concerns the transactions of 
that corporation, of her sovereign character, and assumed that of a pri- 
vate citizen ; and upon general principles was not entitled, although the 
sole owner of the capital stock of the bank, toclaim priority of payment 
of a debt due to the bank, out of a decedent’s estate. 

[8.] Bills of credit, as contemplated by the 10th section of the Ist article of 
the Constitution of the United States, are such as are drawn or issued by 
the State, upon the general credit thereof, without the appropriation of 
any specific fund for the payment, or ultimate redemption of such bills. 

















MILLEDGEVILLE, MAY TERM, 18652. 347 
The Central Bank of Georgia vs. Little et al. 








Distribution of money, in Baldwin Superior Court. Decis- 
ion by Judge Jonnson. 


The only issue in this case was, whether on the distribution 
of the assets of an intestate, a debt due to the Central Bank, 
was a debt due to the State, so as to give ita priority of lien over 
older judgments belonging to individuals. Judge Johnson held 
that it was not, and the counsel for the Central Bank excepted. 


A. H. Kenay, for plaintiff in error. 
I. L. Harris, for defendant. 
By the Court.—WanrneEr, J. delivering the opinion. 


[1.] The only question made by the record in this case, for 
our consideration and judgment, is, whether a debt due to the 
Central Bank of Georgia, shall be entitled to priority of pay- 
ment in the distribution of a decedent’s estate. 

The Court below ruled, that a debt due the Central Bank was 
not entitled to priority of payment, on the ground that the cor- 
poration occupied the same position as a natural person, in re- 
gard to debts due to it. 

The general principle upon which the decision of the Court 
below was based, we do not controvert. 

Persons are divided by the law, into either natural or artifi- 
cial persons. Natural persons are such as the God of nature 
formed us; artificial, are such as are created and devised by 
human laws, for the purposes of society and government, which 
are called corporations, or bodies politic. 1 Bl. Com. 123. 

The Central Bank of Georgia is an artificial person, capable of 
suing and being sued. Prince’s Dig. 74. 

By the 10th section of the Act of 1792, the debts due by any 
testator or intestate, are directed to be paid by the executors 
or administrators, in the following order, to wit: funeral‘ and 
other expenses of the last sickness; charges of probate and 
will, or of the letters of administration; next debts due to the 
public, &c. Prince, 228. 
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The plaintiff in error insists, that inasmuch as the State of 
Georgia is the sole corporator and owner of the capital stock of 
the Central Bank, that therefore, a debt due to the corporation 
is a debt due to the public, and entitled to priority of payment 
out of the assets of the decedent’s estate. 

To this general proposition, we cannot yield our assent, and if 
there was no other legislation in regard to this question, our 
judgment would be in favor of the defendant in error. When 
the State of Georgia incorporated the Central Bank, and placed 
the public funds in that institution to be controlled and managed 
by the officers thereof, she divested herself, so far as concerns 
the transactions of that corporation, of her sovereign character, 
and assumed that of a private citizen. In the language of Chief 
Justice Marshall, in the case of The Bank of the United States 
vs. The Planter’s Bank, (9 Wheaton’s R. 904,) “ the State of Geor- 
gia, by giving to the bank the capacity to sue and be sued, vol- 
untarily strips itself of its sovereign character, so far as respects 
the transactions of the bank, and waives all the privileges of 
that character. As a member of a corporation, a government 
never exercises its sovereignty. It acts merely as a corporator, 
and exercises no other power, inthe management of the affairs 
of the corporation, than are expressly given by the incorporat- 
ing Act.” 

In the case of the Bank of the State of South Carolina vs. 
Gibbs, it was held, that notwithstanding the State was the own- 
er of the entire stock of the bank, a debt due to the bank was 
not a debt due to the public, and entitled to priority on that 
ground, but that the bank was a mere corporation, possessing 
the same powers and privileges of other corporations. 3 
M Cords R. 377. Our Act of 1792, prescribing the order in 
which the debts of decedents shall be paid, is believed to be an 
exact transcript of the Executor’s Act of South Carolina. : 

On general principles then, we hold, that when the State cre- 
ates an artificial person, by an act of incorporation, for the pur- 
poses of commerce or banking, and vests her capital therein, 
without reserving to herself any of the rights or privileges which 
belong to her in her sovereign capacity, such artificial person 
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or corporation so created, occupies the .same position in regard 
to the collection of its debts, as other persons, and is not enti- 
tled to any priority in the payment thereof, on the ground that 
the State is the owner of the corporate property. A debt due 
the Central Bank of Georgia, an artificial person, cannot proper- 
ly be said to be a debt due to the public, as contemplated by the 
Act of 1792. 

[2.] Thus far we have considered this question upon general 
principles, independent of the Act amending the charter of the 
Central Bank, passed 19th December, 1829. 

By the 12th section of the amended charter, the General Assem- 
bly declare, that “in directing by the second section of the Act 
establishing the bank, the transfer to it of all the bonds, notes, 
specialties, judgments due, or to become due to the State, the 
General Assembly did not divest the State of any of its righis, 
powers, privileges, or immunities reserved by law, or accruing to it, 
in virtue of its sovereign capacity, in regard to the collection of 
the aforesaid bonds, notes, specialties, &c. further than to vest 
the said rights, powers, privileges and immunities, in the said 
president and directors. And all the aforesaid rights, powers, 
privileges, and immunities, are hereby declared to be vested in the 
president and directors of the suid bank, by them to be used, en- 
joyed, and exercised, in behalf, and for the benefit of the State, 
in regard to the aforesaid bonds, notes, specialties, judgments, 
&c. and all notes that have been, or may hereafter be, discount- 
ed in renewal of them, in terms of the charter, and all other 
notes and bills of exchange, that have been, or may hereafter be 
discounted by said bank, in as full, perfect, absolute, and unquali- 
fied a manner as they could have been used, enjoyed, and exercised 
by the State, had no such transfer been made, or such bank been es- 
tablished.” Prince, 77. That it was competent for the General 
Assembly to declare, that the debts due the Central Bank should 
be entitled to priority of payment in the distribution of a deced- 
ent’s estate, inthe same manner as debts due the public, cannot, 
we think, admit of a reasonable doubt. Why was it not within 
the legitimate province of the Legislature to declare that debts 
due the Central Bank should be paid in the same order as 
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debts due the public, as it was to declare, that the funeral and 
other expenses of the last sickness, should first be paid? The 
question is not whether a debt due the Central Bank is entitled 
to priority of payment, on the ground that it is a debt due the 
public; but the question is, whether the Legislature has not de- 
clared in the 12th section of the amended charter, that debts 
due the Central Bank shall occupy the same position, as regards 
priority of payment, as the debts due the public. 

The bonds, notes, specialties, &c. due the State, and which 
were transferred to the Central Bank, by the second section of 
the charter of 1828, were undoubtedly debts due the public, and 
if they had remained in the State treasury, would have been 
entitled to priority of payment. Before the State turned over 
these debts to the bank, she had the right and privilege, by law, 
to demand prierity of payment thereof, out of the decedent 
debtor’s estate. This right and privilege, is expressly conferred 
on the bank, by the 12th section of the amended charter, to be 
used and enjoyed, in as full, perfect, absolute, and unqualified 
a manner, as it could have been used and enjoyed by the State, 
had no transfer of the debts been made, or the Central Bank es- 
tablished. It is by virtue of this express enactment of the Le- 
gislature, that the debt in question (which was created long since 
the amendment of the charter) is entitled to priority of payment, 
and not because a debt due the Central Bank is necessarily a 
debt due the public. 

[3.] It was, however, urged on the argument, that to give a 
debt due the Central Bank: priority of payment, would be in ef- 
fect to hold, that the capital stock of the bank belonged to the 
public, and that the charter authorized the issuing or admitting 
bills of credit within the prohibition contained in the 10th sec- 
tion of the first article of the Constitution of the United States, 
and was, therefore, void. In order to obtain aclear understand- . 
ing of this view of the question, we will first ascertain what are 
“bills of credit,” as contemplated by the Constitution? When 
we look into the past history of our government, we find, that 
many of the States issued bills upon the general credit thereof, 
which circulated as money, without appropriating any specific 
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fund for the payment or redemption of such bills. “ Bills of 
credit,” as contemplated by the Constitution, are such as are 
drawn or issued by the State, upon the general credit thereof, 
without the appropriation of any specific fund for the payment 
or ultimate redemption of such bills. In the one case, the bills 
are based upon the general credit of the State alone; m the oth- 
er, the bills are based on the credit of a certain specific fund, 
specially set apart and pledged for the payment of the bills au- 
thorized to be put into circulation as money. 

The bills authorized to be issued by the charter of the Cen- 
tral Bank were not based upon the general credit cf the State, 
but a specific fund was created for the payment thereof, consist- 
ing ofthe money in the State treasury, not then otherwise appro- 
priated, the shares owned by the State in other banks, and all 
bonds, notes, &c. due the State, as well as all the money arising 
from the sale of fractional lots of land, and town Jets, whieh 
then belonged to the State, as well as all other debts and moneys 
at any time due the State. This specific fund constituted 
the capital stock of the bank, and was pledged for the pay- 
ment of the bills and notes issued by the bank. The bills 
and notes therefore, which were authorized to be issued by 
the Central Bank under the charter, were not based upon 
the general credit of the State, but upon the specific fund spe- 
cially appropriated, set apart, and pledged for the payment 
thereof; in other words, the bills were not “ emitted” upon the 
general credit of the State, as prohibited by the Constitution. 
The radical defect inthe argument for the defendant in error, 
consists in the idea, that a debt due to the Central Bank, can- 
not have priority of payment, unless it is decided to be a debt 
due to the public ; and therefore, he says, if it is a debt due to 
the public, the capital stock of the bank belongs to the public, 
and the bills and notes of the bank have been issued, or “ emit- 
ted” on the credit of the public, and the charter is within the 
constitutional prohibition. 

To this view of the question, we answer that the charter of the 
Central Bank is not within the prohibition of the Constitution, 
for the reasons already stated ; that the debt in question, is not, 
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in legal contemplation, a debt due to the public, but that it is a 
debt due to the Central Bank of Georgia, an artificial person ; 
that it was competent for the General Assembly to declare, that 
debts due to the Central Bank of Georgia, should be entitled to 
priority of payment, in the same manner as debts due to the pub- 
lic; and that the General Assembly has so declared in the 12th 
section of the amended charter, passed 19th December, 1829. 
Therefore, let the judgment of the Court below be reversed. 








